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$WWRUQH\�*HQHUDO�0DXUD�+HDOH\��H[HUFLVLQJ�KHU�DXWKRULW\�WR�GHILQH�³XQIDLU�RU�GHFHSWLYH�

DFWV�RU�SUDFWLFHV�´�KDV�SURPXOJDWHG�DQ�HPHUJHQF\�UHJXODWLRQ�WKDW�WDNHV�DFFRXQW�RI�WKH�RQJRLQJ�

FRURQDYLUXV�SDQGHPLF���7KDW�UHJXODWLRQ��DPRQJ�RWKHU�WKLQJV������WHPSRUDULO\�SODFHV�D�PRUDWRULXP�

RQ�LQLWLDWLQJ�GHEW�FROOHFWLRQ�WHOHSKRQH�FDOOV��DQG�����WHPSRUDULO\�SODFHV�D�PRUDWRULXP�RQ�ILOLQJ�

QHZ�GHEW�FROOHFWLRQ�ODZVXLWV���7KH�SODLQWLII��D�WUDGH�DVVRFLDWLRQ�RI�GHEW�FROOHFWRUV��VHHNV�

SUHOLPLQDU\�HTXLWDEOH�UHOLHI��FKLHIO\�RQ�WKH�WKHRULHV�WKDW�WKRVH�SURYLVLRQV�YLRODWH�LWV�PHPEHUV¶�

IUHHGRP�RI�VSHHFK�DQG�ULJKW�WR�SHWLWLRQ�WKH�JRYHUQPHQW��UHVSHFWLYHO\��

7KLV�&RXUW�VKRXOG�GHQ\�DQ\�HTXLWDEOH�UHOLHI���7KH�WHPSRUDU\�PRUDWRULXP�RQ�LQLWLDWLQJ�

GHEW�FROOHFWLRQ�WHOHSKRQH�FDOOV�LV�SURSHUO\�YLHZHG�DV�D�UHVWULFWLRQ�RQ�FRPPHUFLDO�VSHHFK�DQG��DV�

VXFK��LV�WDLORUHG�WR�DGYDQFH�VHYHUDO�LPSRUWDQW�JRYHUQPHQW�LQWHUHVWV���7KH�WHPSRUDU\�PRUDWRULXP�

RQ�ILOLQJ�QHZ�GHEW�FROOHFWLRQ�ODZVXLWV�LV�LQ�KDUPRQ\�ZLWK�WKH�SHWLWLRQLQJ�ULJKW�EHFDXVH�LW�GRHV�QRW�

SHUPDQHQWO\�GHSULYH�DQ\�GHEW�FROOHFWRU�RI�DQ\�VXEVWDQWLYH�ULJKWV���$QG�WKH�SODLQWLII¶V�UHPDLQLQJ�

FODLPV�DUH�XQOLNHO\�WR�VXFFHHG��QR�LUUHSDUDEOH�KDUP�LV�WKUHDWHQHG��DQG�XQLQWHUUXSWHG�HQIRUFHPHQW�

RI�WKH�WHPSRUDU\�UHJXODWLRQ�LV�HPSKDWLFDOO\�LQ�WKH�SXEOLF�LQWHUHVW�GXULQJ�WKLV�WLPH�RI�FRURQDYLUXV��
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The Debt Collection Industry Has Long Been Characterized by Aggressive Tactics, Especially 
the Use of the Telephone 

,Q�������DSSUR[LPDWHO\�����RI�0DVVDFKXVHWWV�UHVLGHQWV²PRUH�WKDQ�����PLOOLRQ�SHRSOH²

KDG�D�GHEW�LQ�WKH�FROOHFWLRQ�SURFHVV��LQFOXGLQJ�IRU�PRQH\�RZLQJ�WR�FUHGLW�FDUG�FRPSDQLHV��

HGXFDWLRQDO�LQVWLWXWLRQV��UHWDLOHUV��DQG�FDU�GHDOHUV��DPRQJ�RWKHUV���$II��RI�0D[�:HLQVWHLQ��(&)�

���������������7KHVH�GHEWV�DUH�RIWHQ�FROOHFWHG�E\�GHEW�FROOHFWRUV²D�FRPSDQ\�RU�ODZ�ILUP�ZKRVH�

EXVLQHVV�LV�WR�FROOHFW�D�GHEW�WKDW�ZDV�LQFXUUHG�WR�DQRWKHU�FRPSDQ\���,G������������0DQ\�³WKLUG�

SDUW\´�GHEW�FROOHFWRUV�DFW�DV�DJHQWV�RI�RULJLQDO�³ILUVW�SDUW\´�FUHGLWRUV��W\SLFDOO\�UHFHLYLQJ�DV�

FRPSHQVDWLRQ�D�SHUFHQWDJH�RI�DQ\�DPRXQWV�WKH\�FROOHFW�IURP�WKH�FRQVXPHU���,G��������������

6RPHWLPHV��D�ODZ�ILUP�PD\�DFW�DV�D�WKLUG�SDUW\�GHEW�FROOHFWRU��ILOLQJ�FROOHFWLRQV�ODZVXLWV�LQ�WKH�

VPDOO�FODLPV�VHVVLRQV�RI�WKH�0DVVDFKXVHWWV�'LVWULFW�&RXUWV�DQG�W\SLFDOO\�UHFHLYLQJ�D�SHUFHQWDJH�

RI�FROOHFWHG�VXPV���,G���������2WKHU�GHEW�FROOHFWRUV��NQRZQ�DV�³GHEW�EX\HUV�´�SXUFKDVH�GHIDXOWHG�

GHEWV�IURP�ILUVW�SDUW\�FUHGLWRUV��W\SLFDOO\�IRU�D�VPDOO�IUDFWLRQ�RI�WKH�RXWVWDQGLQJ�EDODQFH��DQG�WKHQ�

VHHN�WR�FROOHFW�WKH�IXOO�EDODQFH�IURP�WKH�FRQVXPHU���,G���������

$OO�W\SHV�RI�GHEW�FROOHFWRUV�SRVH�VSHFLDO�FRQVXPHU�SURWHFWLRQ�FRQFHUQV���,G�������������$V�

&RQJUHVV�IRXQG�LQ�HQDFWLQJ�WKH�)DLU�'HEW�&ROOHFWLRQ�3UDFWLFHV�$FW��³>X@QOLNH�FUHGLWRUV��ZKR�

JHQHUDOO\�DUH�UHVWUDLQHG�E\�WKH�GHVLUH�WR�SURWHFW�WKHLU�JRRG�ZLOO�ZKHQ�FROOHFWLQJ�SDVW�GXH�

DFFRXQWV��LQGHSHQGHQW�FROOHFWRUV�DUH�OLNHO\�WR�KDYH�QR�IXWXUH�FRQWDFW�ZLWK�WKH�FRQVXPHU�DQG�RIWHQ�

DUH�XQFRQFHUQHG�ZLWK�WKH�FRQVXPHU¶V�RSLQLRQ�RI�WKHP�´��6��5HS��1R������������WK�&RQJ����VW�

6HVV���UHSULQWHG�LQ������8�6�&�&�$�1���������������,Q�DGGLWLRQ��EHFDXVH�GHEW�FROOHFWRUV¶�UHYHQXHV�

RIWHQ�FRQVLVW�H[FOXVLYHO\�RI�D�SHUFHQWDJH�RI�ZKDW�WKH\�FROOHFW�IURP�FRQVXPHUV��WKH�LQGXVWU\¶V�

SUHGRPLQDQW�HFRQRPLF�LQFHQWLYH�LV�VLPSO\�WR�PD[LPL]H�FROOHFWLRQV���,G��������
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'HEW�FROOHFWRUV�W\SLFDOO\�SXUVXH�FRQVXPHUV�WKURXJK�OHWWHUV�DQG�WHOHSKRQH�FDOOV���,G���������

%\�XVLQJ�DXWRPDWHG�GLDOLQJ�WHFKQRORJLHV��GHEW�FROOHFWRUV�DUH�DEOH�WR�SODFH�ODUJH�QXPEHU�RI�FDOOV�

WR�FRQVXPHUV�DW�D�YHU\�ORZ�FRVW���,G���������$V�VXFK�FDOOV�KDYH�EHFRPH�FKHDSHU�DQG�HDVLHU�IRU�WKH�

LQGXVWU\��WKH\�KDYH�DOVR�EHFRPH�PRUH�SUREOHPDWLF�DQG�LQYDVLYH�IRU�FRQVXPHUV���'HEW�FROOHFWRUV�

IUHTXHQWO\�LQXQGDWH�FRQVXPHUV�ZLWK�SKRQH�FDOOV��HYHQ�DIWHU�KDYLQJ�EHHQ�DVNHG�WR�VWRS�FDOOLQJ���,G��

�����������7KH�0DVVDFKXVHWWV�$WWRUQH\�*HQHUDO¶V�2IILFH��$*2��IUHTXHQWO\�UHFHLYHV�FRPSODLQWV�

IURP�FRQVXPHUV�ZKR�UHSRUW�UHFHLYLQJ�DQ�H[FHVVLYH�QXPEHU�RI�GHEW�FROOHFWLRQ�FDOOV��FDOOV�DW�

LQFRQYHQLHQW�RU�XQUHDVRQDEOH�WLPHV��DQG�FDOOV�IURP�GHEW�FROOHFWRUV�ZKR�KDYH�LJQRUHG�UHTXHVWV�

WKDW�FDOOV�FHDVH���,G������������������6RPH�FRQVXPHUV�UHFHLYH�DV�PDQ\�DV����WHOHSKRQH�FDOOV�IURP�

GHEW�FROOHFWRUV�SHU�GD\���,G���������&RQVXPHUV�UHSRUW�WKDW�GHEW�FROOHFWLRQ�FDOOV�VXEVWDQWLDOO\�

LQWHUIHUH�ZLWK�DQG�FRPSOLFDWH�WKH�URXWLQH�WDVNV�RI�WKHLU�GDLO\�OLYHV��DQG�DUH�HQRUPRXVO\�VWUHVVIXO�

DQG�KLJKO\�LQWUXVLYH���:HLQVWHLQ�$II�������������FI��7HOHSKRQH�&RQVXPHU�3URWHFWLRQ�$FW��7&3$���

3�/���������������6WDW��������'HF�������������8QUHVWULFWHG�WHOHPDUNHWLQJ�³FDQ�EH�DQ�LQWUXVLYH�

LQYDVLRQ�RI�SULYDF\�DQG��ZKHQ�DQ�HPHUJHQF\�RU�PHGLFDO�DVVLVWDQFH�WHOHSKRQH�OLQH�LV�VHL]HG��D�ULVN�

WR�SXEOLF�VDIHW\�´����&RQVXPHUV�IUHTXHQWO\�DJUHH�WR�SD\�GHEW�FROOHFWRUV�VLPSO\�WR�VWRS�WHOHSKRQH�

FDOOV���:HLQVWHLQ�$II����������

The Debt Collection Industry Has Long Been Subject to Stringent Regulations, Especially 
Around Telephonic Communication 

,Q�UHFRJQLWLRQ�RI�WKH�VSHFLDO�FRQVXPHU�SURWHFWLRQ�FRQFHUQV�SRVHG�E\�GHEW�FROOHFWRUV��ERWK�

0DVVDFKXVHWWV�DQG�IHGHUDO�ODZ�H[WHQVLYHO\�UHJXODWH�WKH�GHEW�FROOHFWLRQ�LQGXVWU\���0DQ\�RI�WKRVH�

UHJXODWLRQV�IRFXV�RQ�WHOHSKRQLF�FRPPXQLFDWLRQ��

$W�WKH�IHGHUDO�OHYHO��WKH�)DLU�'HEW�&ROOHFWLRQ�3UDFWLFHV�$FW��)'&3$�²HQDFWHG�LQ������LQ�

UHVSRQVH�WR�³DEXQGDQW�HYLGHQFH�RI�WKH�XVH�RI�DEXVLYH��GHFHSWLYH��DQG�XQIDLU�GHEW�FROOHFWLRQ�
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SUDFWLFHV´�WKDW�FRQWULEXWH�WR�³SHUVRQDO�EDQNUXSWFLHV��WR�PDULWDO�LQVWDELOLW\��WR�WKH�ORVV�RI�MREV��DQG�

WR�LQYDVLRQV�RI�LQGLYLGXDO�SULYDF\�´����8�6�&���������D�²IRUELGV�GHEW�FROOHFWRUV�IURP��

x� &DOOLQJ�D�FRQVXPHU�EHIRUH������$�0��RU�DIWHU������3�0���RU�DW�DQ\�RWKHU�WLPH�NQRZQ�WR�EH�
LQFRQYHQLHQW�WR�WKH�FRQVXPHU��LG��������F�D������

x� &DOOLQJ�WKH�FRQVXPHU¶V�SODFH�RI�HPSOR\PHQW�LI�WKH�GHEW�FROOHFWRU�³KDV�UHDVRQ�WR�NQRZ´�
WKDW�WKH�HPSOR\HU�IRUELGV�VXFK�FDOOV��LG��������F�D������

x� &DOOLQJ�D�FRQVXPHU�ZKR�KDV�UHTXHVWHG�WKDW�WKH\�VWRS�GRLQJ�VR���LG��������F�F���

x� &DOOLQJ�RU�HQJDJLQJ�D�FRQVXPHU�LQ�FRQYHUVDWLRQ�UHSHDWHGO\�RU�FRQWLQXRXVO\�ZLWK�LQWHQW�WR�
DQQR\��DEXVH��RU�KDUDVV��LG��������G�����

x� &DOOLQJ�D�FRQVXPHU�ZLWKRXW�PHDQLQJIXO�GLVFORVXUH�RI�WKH�FDOOHU¶V�LGHQWLW\��LG��������G�����

x� )LOLQJ�D�FROOHFWLRQ�ODZVXLW�LQ�D�MXGLFLDO�GLVWULFW�RWKHU�WKDQ�ZKHUH�WKH�FRQVXPHU�UHVLGHV�RU�
VLJQHG�WKH�XQGHUO\LQJ�FRQWUDFW��RU�ZKHUH�DQ\�VXEMHFW�SURSHUW\�LV�ORFDWHG��LG��������L��

x� 8VLQJ�D�IDOVH��GHFHSWLYH��RU�PLVOHDGLQJ�UHSUHVHQWDWLRQ�RU�PHDQV�WR�DWWHPSW�WR�FROOHFW�D�
GHEW��LG��������H��DQG�

x� (QJDJLQJ�LQ�RWKHU�FRQGXFW�³WKH�QDWXUDO�FRQVHTXHQFH�RI�ZKLFK�LV�WR�KDUDVV��RSSUHVV��RU�
DEXVH´�D�FRQVXPHU�LQ�FRQQHFWLRQ�ZLWK�WKH�FROOHFWLRQ�RI�D�GHEW���,G��������G��

7KHVH�SURYLVLRQV�DQG�RWKHUV�VHHN�WR�DFKLHYH�&RQJUHVV¶�DLP�³WR�HOLPLQDWH�DEXVLYH�GHEW�FROOHFWLRQ�

SUDFWLFHV�E\�GHEW�FROOHFWRUV��������´�����8�6�&���������H���

$W�WKH�VWDWH�OHYHO��WKH�0DVVDFKXVHWWV�&RQVXPHU�3URWHFWLRQ�$FW�SURKLELWV�³XQIDLU�RU�

GHFHSWLYH�DFWV�RU�SUDFWLFHV�LQ�WKH�FRQGXFW�RI�DQ\�WUDGH�RU�FRPPHUFH��������´��0DVV��*�/��F����$��

�����VHH�DOVR�0DVV��*�/��F������������GHHPLQJ�LW�XQIDLU��GHFHSWLYH��RU�XQUHDVRQDEOH�IRU�DQ\�

FUHGLWRU�WR�³FRPPXQLFDWH>@�ZLWK�WKH�DOOHJHG�GHEWRU�LQ�VXFK�D�PDQQHU�DV�WR�KDUDVV�RU�HPEDUUDVV�

WKH�DOOHJHG�GHEWRU´����7KH�0DVVDFKXVHWWV�&RQVXPHU�3URWHFWLRQ�$FW�SURQRXQFHPHQW�LQFRUSRUDWHV�

WKH�)HGHUDO�7UDGH�&RPPLVVLRQ�$FW��RI�ZKLFK�WKH�)'&3$�LV�D�SDUW��PHDQLQJ�WKDW�FRQGXFW�WKDW�

�
��$�GHEW�FROOHFWRU�PXVW�DOVR�FHDVH�FROOHFWLRQ�FDOOV�DQG�OHWWHUV�LI�D�FRQVXPHU�ILOHV�IRU�

EDQNUXSWF\���6HH��H�J���5DQGROSK�Y��,0%6��,QF�������)��G������������WK�&LU���������
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YLRODWHV�WKH�)'&3$�DOVR�YLRODWHV�*�/��F����$���6HH�0F'HUPRWW�Y��0DUFXV��(UULFR��(PPHU�	�

%URRNV��3�&�������)��G������������VW�&LU���������

³7KH�SXUSRVH�RI�>*�/��F����$�����¶V@�RSHQ�HQGHG�OHJLVODWLYH�XVH�RI�WKH�ZRUGV�µXQIDLU¶�DQG�

µGHFHSWLYH¶�ZDV�WR�DOORZ�IRU�WKH�UHJXODWLRQ�RI�IXWXUH��DV�\HW�XQGHYLVHG��EXVLQHVV�SUDFWLFHV�´��

3XULW\�6XSUHPH��,QF��Y��$WW¶\�*HQ¶O������0DVV��������������������$FFRUGLQJO\��WKH�$WWRUQH\�

*HQHUDO�RI�0DVVDFKXVHWWV�LV�DXWKRUL]HG�WR�³PDNH�UXOHV�DQG�UHJXODWLRQV�LQWHUSUHWLQJ´�WKH�EDQ�RQ�

XQIDLU�DQG�GHFHSWLYH�DFWV�DQG�SUDFWLFHV���0DVV��*�/��F����$������F���

3XUVXDQW�WR�WKDW�DXWKRULW\��DQG�WR�HIIHFWXDWH�WKH�JHQHUDO�SURYLVLRQV�RI�0DVV��*�/��F������

������WKH�$WWRUQH\�*HQHUDO�KDV�SURPXOJDWHG�UHJXODWLRQV�³GHILQLQJ�XQIDLU�RU�GHFHSWLYH�DFWV�RU�

SUDFWLFHV��IRU�WKH�FROOHFWLRQ�RI�GHEWV�IURP�SHUVRQV�ZLWKLQ�>0DVVDFKXVHWWV@�´������&�0�5�����������

3XUVXDQW�WR�WKRVH�UHJXODWLRQV��D�FUHGLWRU�PD\�QRW��

x� &RPPXQLFDWH�E\�WHOHSKRQH�ZLWK�D�FRQVXPHU�ZLWKRXW�GLVFORVLQJ�WKH�FUHGLWRU¶V�QDPH�DQG�
LGHQWLI\LQJ�WKH�LQGLYLGXDO�PDNLQJ�WKH�FDOO��LG������������G���

x� ,QLWLDWH�D�FRPPXQLFDWLRQ�WR�D�FRQVXPHU�DW�KHU�UHVLGHQFH�PRUH�WKDQ�WZLFH�ZHHNO\��RU�DW�
SODFHV�RWKHU�WKDQ�KHU�UHVLGHQFH�PRUH�WKDQ�WZLFH�PRQWKO\��IRU�HDFK�GHEW��LG������������I����

x� &DOO�D�FRQVXPHU�DW�WLPHV�RWKHU�WKDQ�EHWZHHQ������$�0��DQG������3�0���XQOHVV�WKH�FUHGLWRU�
NQRZV�KHU�ZDNLQJ�KRXUV�WR�EH�RWKHUZLVH��LG������������J���

x� &DOO�D�FRQVXPHU¶V�SODFH�RI�HPSOR\PHQW�LI�VKH�KDV�UHTXHVWHG�WKDW�VXFK�FDOOV�QRW�EH�PDGH��
LG������������J���RU�

x� &RQWDFW�RWKHU�SHUVRQV�ZKR�UHVLGH�ZLWK�WKH�FRQVXPHU�LQ�YDULRXV�ZD\V������&�0�5��
�����������

,Q�FRQWUDVW�WR�WKH�)'&3$��ZKLFK�DSSOLHV�RQO\�WR�GHEW�FROOHFWRUV��WKHVH�UHJXODWLRQV�DSSO\�WR�ERWK�

GHEW�FROOHFWRUV�DQG�ILUVW�SDUW\�FUHGLWRUV���6HH�����&�0�5����������

The Coronavirus Temporarily Alters the Ordinary Patterns of Everyday Life in Massachusetts 

,Q�UHVSRQVH�WR�WKH�HPHUJLQJ�FRURQDYLUXV�SDQGHPLF��*RYHUQRU�&KDUOHV�%DNHU�GHFODUHG�D�

VWDWH�RI�HPHUJHQF\�LQ�0DVVDFKXVHWWV�RQ�0DUFK������7KH�*RYHUQRU�VXEVHTXHQWO\�RUGHUHG�WKH�
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WHPSRUDU\�FORVXUHV�RI�DOO�SULPDU\�DQG�VHFRQGDU\�VFKRROV�DQG�QRQ�HPHUJHQF\�FKLOGFDUH�SURJUDPV���

7KH�*RYHUQRU�DOVR��RQ�0DUFK�����SURKLELWHG�JDWKHULQJV�RI�PRUH�WKDQ����SHRSOH�DQG�RUGHUHG�DOO�

SK\VLFDO�SODFHV�RI�EXVLQHVV�H[FHSW�WKRVH�GHHPHG�³HVVHQWLDO´�WR�WHPSRUDULO\�FORVH��DQ�RUGHU�WKDW�

UHPDLQV�LQ�HIIHFW�WKURXJK�DW�OHDVW�0D\�����

7KHVH�GUDPDWLF�UHVWULFWLRQV�RQ�HFRQRPLF�DFWLYLW\�ZHUH�DFFRPSDQLHG�E\�DQ�HTXDOO\�

GUDPDWLF�VSLNH�LQ�XQHPSOR\PHQW�FODLPV���,Q�WKH�ILYH�ZHHNV�SUHFHGLQJ�$SULO�����0DVVDFKXVHWWV�

UHFHLYHG�PRUH�WKDQ���������QHZ�FODLPV�IRU�XQHPSOR\PHQW�DVVLVWDQFH��UHSUHVHQWLQJ�QHDUO\����

SHUFHQW�RI�WKH�&RPPRQZHDOWK¶V�ODERU�IRUFH���6HH�/DUU\�(GHOPDQ��³����PLOOLRQ�PRUH�$PHULFDQV�

VHHN�XQHPSOR\PHQW�EHQHILWV´��%RVWRQ�*OREH��$SU���������������2WKHUV�LQ�QHHG�KDYH�QRW�\HW�

FRPSOHWHG�D�FODLP���6HH�7HG�'DQLHO��³$V�XQHPSOR\PHQW�FODLPV�JURZ��VR�GRHV�IUXVWUDWLRQ�ZLWK�

0DVV��XQHPSOR\PHQW�DJHQF\��%DFNORJ�KDV�OHIW�PDQ\�XQDEOH�WR�ILOH�IRU�EHQHILWV�DQG�VWUXJJOLQJ�WR�

SD\�QHFHVVLWLHV�OLNH�UHQW�DQG�XWLOLWLHV´��%RVWRQ����1HZV��$SU��������������

'XULQJ�WKH�ZHHN�RI�0DUFK�����HDFK�GHSDUWPHQW�RI�WKH�&RPPRQZHDOWK¶V�WULDO�MXGLFLDU\�

LVVXHG�D�VWDQGLQJ�RUGHU�DLPHG�DW�PLQLPL]LQJ�WKH�QHHG�IRU�SHRSOH�WR�EH�SK\VLFDOO\�SUHVHQW�DW�VWDWH�

FRXUWKRXVHV�ZKLOH�VLPXOWDQHRXVO\�HQVXULQJ�WKDW�WKH�FRXUWV�UHPDLQHG�RSHQ�WR�UHFHLYH�DQG�

DGMXGLFDWH�³HPHUJHQF\´�PDWWHUV���$QWLFLSDWLQJ�D�VORZGRZQ�RU�KDOW�LQ�QRQ�HPHUJHQF\�FRXUW�

EXVLQHVV��WKH�&RPPRQZHDOWK¶V�6XSUHPH�-XGLFLDO�&RXUW�RUGHUHG�DOO�VWDWXWHV�RI�OLPLWDWLRQ�WROOHG�

IURP�0DUFK����WKURXJK�0D\�����DQG�ODWHU�H[WHQGHG�WKDW�WROOLQJ�WKURXJK�0D\������

�
��KWWSV���ZZZ�ERVWRQJOREH�FRP������������EXVLQHVV����PLOOLRQ�PRUH�DPHULFDQV�ILOH�

MREOHVV�FODLPV�DPLG�FRURQDYLUXV�SDQGHPLF���
��KWWSV���ZZZ�ERVWRQ��QHZV�FRP�QHZV�KHDOWK�XQHPSOR\PHQW�FODLPV�JURZ�VR�GRHV�

IUXVWUDWLRQ�ZLWK�PDV�XQHPSOR\PHQW�DVVLVWDQFH�DJHQF\�;9�.,�/$45(�/3�;.,;'3(�5/����
��6HH�KWWSV���ZZZ�PDVV�JRY�VXSUHPH�MXGLFLDO�FRXUW�UXOHV�VXSUHPH�MXGLFLDO�FRXUW�RUGHU�

UHJDUGLQJ�FRXUW�RSHUDWLRQV�XQGHU�WKH��
��6HH�KWWSV���ZZZ�PDVV�JRY�GRF�VXSUHPH�MXGLFLDO�FRXUW�XSGDWHG�RUGHU�UHJDUGLQJ�FRXUW�

RSHUDWLRQV�XQGHU�WKH�H[LJHQW�FLUFXPVWDQFHV�GRZQORDG��
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$V�WKH�6-&�VXFFLQFWO\�REVHUYHG�LQ�D�UHFHQW�RSLQLRQ��³>H@YHU\GD\�OLIH�LV�KHDYLO\�GLVUXSWHG��

PRVW�EXVLQHVVHV��VFKRROV��DQG�KRXVHV�RI�ZRUVKLS�DUH�FORVHG��ZKLOH�JURFHUV��SKDUPDFLHV��DQG�

GHOLYHU\�VHUYLFHV�VWUHWFK�WR�SURYLGH�HVVHQWLDO�VHUYLFHV�WR�PHHW�EDVLF�QHHGV��DQG�IDPLOLHV�ZLWKRXW�

SD\FKHFNV�ZRUU\�DERXW�KRZ�WR�PHHW�WKRVH�QHHGV�´��&RPPLWWHH�IRU�3XEOLF�&RXQVHO�6YFV��Y��&KLHI�

-XVWLFH�RI�WKH�7ULDO�&RXUW������0DVV������������:/���������DW����$SU������������

Debt Collectors Continue Business-as-Usual Notwithstanding the Coronavirus  

(YHQ�DV�WKH�FRURQDYLUXV�SDQGHPLF�GHVFHQGHG�RQ�HYHU\GD\�OLIH�LQ�0DVVDFKXVHWWV��GHEW�

FROOHFWRUV�FRQWLQXHG�WR�XWLOL]H�LQWUXVLYH�DQG�KLJK�SUHVVXUH�FROOHFWLRQ�WDFWLFV���%HWZHHQ�0DUFK����

DQG�0DUFK�����GHEW�FROOHFWRUV�ILOHG�DW�OHDVW�������FROOHFWLRQ�ODZVXLWV�LQ�VPDOO�FODLPV�VHVVLRQV�RI�

WKH�0DVVDFKXVHWWV�'LVWULFW�&RXUWV���:HLQVWHLQ�$II���������'HEW�FROOHFWRUV�DOVR�FRQWLQXHG�WR�XVH�

DJJUHVVLYH�FDOOLQJ�WDFWLFV�WR�GHPDQG�SD\PHQW�IURP�FRQVXPHUV��PDQ\�RI�ZKRP�ZHUH�DOUHDG\�

XQGHU�VLJQLILFDQW�ILQDQFLDO�GLVWUHVV���,G�������������)RU�LQVWDQFH��

x� 2Q�0DUFK�����D�FRQVXPHU�FRPSODLQHG�WR�WKH�$*2��³7KH\�FDOO�PXOWLSOH�WLPHV�D�GD\��
HYHU\�GD\��HYHQ�RQ�KROLGD\V�DQG�ZHHNHQGV��IURP�VSRRIHG�QXPEHUV�WKDW�DSSHDU�DV�ORFDO�
FDOOV�´��,G��������

x� 2Q�0DUFK�����DQRWKHU�UHSRUWHG��³,�DP�EHLQJ�KDUDVVHG�E\�>FRPSDQ\@��,�DP�ODWH�D�ZHHN�GXH�
WR�WKLV�SDQGHPLF�ZH�DOO�DUH�H[SHULHQFLQJ�WKH\�DUH�FDOOLQJ���RU���WLPHV�D�GD\�������,�KDYH�
EHHQ�SD\LQJ�RQ�WLPH�IRU�WKH�ODVW�IHZ�PRQWKV�EXW�OLNH�PRVW�SHRSOH�ZHUH�QRW�DOORZHG�WR�
ZRUN>�@´��,G����������

x� $QG��RQ�0DUFK�����DQRWKHU�UHSRUWHG��³,W¶V�WKH�PLGGOH�RI�D�QDWLRQDO�JOREDO�SDQGHPLF�DQG�
>FRPSDQ\@�NHHSV�FDOOLQJ�DQG�KDUDVVLQJ�XV�WR�SD\�WKHP����������:H�REYLRXVO\�FDQ¶W�PDNH�D�
SD\PHQW�ULJKW�QRZ���7KH\¶UH�XVLQJ�WKUHDWHQLQJ�ODQJXDJH�VD\LQJ�WKH\¶OO�VHQG�SHRSOH�WR�P\�
KRXVH�LQ�WKH�PLGGOH�RI�D�SDQGHPLF�´��,G��������

Attorney General Healey Promulgates a Regulation that Adapts Debt Collection Practices to 
the Changed Times 

$V�QRWHG��WKH�$WWRUQH\�*HQHUDO�RI�0DVVDFKXVHWWV�LV�HPSRZHUHG�WR�³PDNH�UXOHV�DQG�

UHJXODWLRQV�LQWHUSUHWLQJ´�WKH�VWDWXWRU\�EDQ�RQ�XQIDLU�RU�GHFHSWLYH�DFWV�RU�SUDFWLFHV�LQ�FRPPHUFH���

0DVV��*�/��F����$������F����2Q�0DUFK�����$WWRUQH\�*HQHUDO�+HDOH\�H[HUFLVHG�WKDW�SRZHU�WR�
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SURPXOJDWH��SXUVXDQW�WR�0DVV��*�/��F����$�������D�QHZ�HPHUJHQF\�UHJXODWLRQ�RQ�³8QIDLU�DQG�

'HFHSWLYH�'HEW�&ROOHFWLRQ�3UDFWLFHV�'XULQJ�WKH�6WDWH�RI�(PHUJHQF\�&DXVHG�E\�&29,'���´��WKH�

³5HJXODWLRQ´����6HH�:HLQVWHLQ�$II����$��FRS\�RI�WKH�5HJXODWLRQ����7KH�5HJXODWLRQ�VXSSOHPHQWV�

WKH�SUHH[LVWLQJ�UHJXODWLRQV�DSSOLFDEOH�WR�WKH�GHEW�FROOHFWLRQ�LQGXVWU\��

7ZR�VXEVWDQWLYH�SURYLVLRQV�RI�WKH�5HJXODWLRQ�DUH�SDUWLFXODUO\�SHUWLQHQW�WR�WKLV�FDVH���)LUVW��

WKH�5HJXODWLRQ�WHPSRUDULO\�GHHPV�FHUWDLQ�DFWV�E\�D�FUHGLWRU��L�H���LQFOXGLQJ�D�GHEW�FROOHFWRU��WR�

FROOHFW�D�GHEW�WR�EH�XQIDLU�RU�GHFHSWLYH�������&�0�5���������������2QH�VXFK�DFW�LV�WR�³LQLWLDWH��ILOH��

RU�WKUHDWHQ�WR�ILOH�DQ\�QHZ�FROOHFWLRQ�ODZVXLW´�H[FHSW�RQH�DULVLQJ�RXW�RI�D�GHEW�RZLQJ�RQ�D�

PRUWJDJH�ORDQ��RU�E\�D�WHQDQW�WR�D�ODQGORUG���,G��������������D��	�������6HFRQG��WKH�5HJXODWLRQ�

WHPSRUDULO\�GHHPV�LW�XQIDLU�RU�GHFHSWLYH�IRU�D�GHEW�FROOHFWRU��L�H���QRW�DOO�FUHGLWRUV��WR�³LQLWLDWH�D�

FRPPXQLFDWLRQ�ZLWK�DQ\�GHEWRU�YLD�WHOHSKRQH�������WR�WKH�GHEWRU¶V�UHVLGHQFH��FHOOXODU�WHOHSKRQH��RU�

RWKHU�WHOHSKRQH�QXPEHU�SURYLGHG�E\�WKH�GHEWRU�DV�KLV�RU�KHU�SHUVRQDO�WHOHSKRQH�QXPEHU´�H[FHSW�

DV�UHODWHV�WR�D�GHEW�RZLQJ�RQ�D�PRUWJDJH�ORDQ��RU�E\�D�WHQDQW�WR�D�ODQGORUG���,G��������������	�������

7KLV�ODWWHU�SURYLVLRQ�H[HPSWV�FRPPXQLFDWLRQV�PDGH�VROHO\�WR�GLVFXVV�D�UHVFKHGXOHG�FRXUW�

DSSHDUDQFH��DV�ZHOO�DV�WKRVH�LQLWLDWHG�RU�UHTXHVWHG�E\�WKH�GHEWRU���,G��������������	������

$V�QRWHG��ERWK���������DQG���������DUH�WHPSRUDU\���%\�WKHLU�RZQ�WHUPV��HDFK�LV�HIIHFWLYH�

RQO\�XQWLO�WKH�HDUOLHU�RI������QLQHW\�GD\V�IROORZLQJ�WKH�5HJXODWLRQ¶V�HIIHFWLYH�GDWH��RU�����WKLUW\�

GD\V�IROORZLQJ�WKH�OLIWLQJ�RI�WKH�JXEHUQDWRULDOO\�GHFODUHG�VWDWH�RI�HPHUJHQF\���,G��������������	�

�����������,Q�DGGLWLRQ��E\�YLUWXH�RI�EHLQJ�DQ�HPHUJHQF\�PHDVXUH��WKH�5HJXODWLRQ�FDQQRW�³UHPDLQ�

LQ�HIIHFW�IRU�ORQJHU�WKDQ�WKUHH�PRQWKV´�ZLWKRXW�QRWLFH�DQG�D�SXEOLF�KHDULQJ���0DVV��*�/��F����$��

������$OWKRXJK�WKH�5HJXODWLRQ�ZDV�LVVXHG�RQ�0DUFK�����LWV�VXEVWDQWLYH�SRUWLRQV�GLG�QRW�WDNH�

HIIHFW�XQWLO�0DUFK������6HH�����&�0�5�����������GHILQLQJ ³6WDWH�RI�(PHUJHQF\�3HULRG´�WR�PHDQ�

³RQH�EXVLQHVV�GD\�IROORZLQJ�0DUFK���������´���
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$5*80(17�

7KH�SODLQWLII�VHHNV�ERWK�WHPSRUDU\�DQG�SUHOLPLQDU\�UHOLHI�WR�HQMRLQ�WKH�HQIRUFHPHQW�RI�WKH�

5HJXODWLRQ���$�SUHOLPLQDU\�LQMXQFWLRQ�LV�DQ�³H[WUDRUGLQDU\�DQG�GUDVWLF´�UHPHG\��³QHYHU�DZDUGHG�

DV�RI�ULJKW�´��0XQDI�Y��*HUHQ������8�6����������������������LQWHUQDO�FLWDWLRQ�RPLWWHG����7R�REWDLQ�

VXFK�UHOLHI��WKH�PRYDQW�PXVW�VKRZ��³����D�VXEVWDQWLDO�OLNHOLKRRG�RI�VXFFHVV�RQ�WKH�PHULWV������D�

VLJQLILFDQW�ULVN�RI�LUUHSDUDEOH�KDUP�LI�WKH�LQMXQFWLRQ�LV�ZLWKKHOG������D�IDYRUDEOH�EDODQFH�RI�

KDUGVKLSV��DQG�����D�ILW��RU�ODFN�RI�IULFWLRQ��EHWZHHQ�WKH�LQMXQFWLRQ�DQG�WKH�SXEOLF�LQWHUHVW�´��

1LHYHV�0DUTXH]�Y��3XHUWR�5LFR������)��G������������VW�&LU����������7KLV�VDPH�IRXU�IDFWRU�WHVW�

DOVR�JRYHUQV�LVVXDQFH�RI�D�WHPSRUDU\�UHVWUDLQLQJ�RUGHU���&RDWHV�Y��-3�0RUJDQ�&KDVH�%DQN��1$��

1R�����FY�������5*6�������:/���������DW����'��0DVV��1RY������������FLWDWLRQ�RPLWWHG���

7KH�ILUVW�IDFWRU�LV�WKH�³VLQH�TXD�QRQ�RI�D�SUHOLPLQDU\�LQMXQFWLRQ���,I�WKH�PRYLQJ�SDUW\�

FDQQRW�GHPRQVWUDWH�WKDW�KH�LV�OLNHO\�WR�VXFFHHG�LQ�KLV�TXHVW��WKH�UHPDLQLQJ�IDFWRUV�EHFRPH�PDWWHUV�

RI�LGOH�FXULRVLW\�´��$UERUMHW��,QF��Y��5DLQERZ�7UHHFDUH�6FL��$GYDQFHPHQWV��,QF�������)��G������

������VW�&LU���������FLWDWLRQV�RPLWWHG����$QG�WKH�ODVW�WZR�IDFWRUV²EDODQFH�RI�KDUGVKLSV�DQG�

SURPRWLRQ�RI�WKH�SXEOLF�LQWHUHVW²³PHUJH�ZKHQ�WKH�*RYHUQPHQW�LV�WKH�RSSRVLQJ�SDUW\�´��1NHQ�Y��

+ROGHU������8�6�������������������

7KLV�&RXUW�VKRXOG�GHQ\�DQ\�HTXLWDEOH�UHOLHI���)LUVW��WKH�SODLQWLII�LV�QRW�OLNHO\�WR�VXFFHHG�RQ�

DQ\�RI�LWV�FODLPV�WKDW�WKH�5HJXODWLRQ�FRQWUDYHQHV�0DVVDFKXVHWWV�ODZ���6HH�SS��������EHORZ���

6HFRQG��WKH�SODLQWLII�LV�QRW�OLNHO\�WR�VXFFHHG�RQ�LWV�FODLP�WKDW��������¶V�WHPSRUDU\�PRUDWRULXP�RQ�

GHEW�FROOHFWLRQ�FDOOV�YLRODWHV�LWV�PHPEHUV¶�IUHHGRP�RI�VSHHFK���6HH�SS��������EHORZ���7KLUG��WKH�

SODLQWLII�LV�QRW�OLNHO\�WR�VXFFHHG�RQ�LWV�FODLP�WKDW��������¶V�WHPSRUDU\�PRUDWRULXP�RQ�ILOLQJ�QHZ�

GHEW�FROOHFWLRQ�ODZVXLWV�YLRODWHV�LWV�PHPEHUV¶�ULJKW�WR�SHWLWLRQ�WKH�JRYHUQPHQW���6HH�SS��������

EHORZ���)RXUWK��WKH�SODLQWLII�LV�QRW�OLNHO\�WR�VXFFHHG�RQ�LWV�FODLP�WKDW�WKH�5HJXODWLRQ�YLRODWHV�WKH�
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IHGHUDO�GXH�SURFHVV�FODXVH���6HH�S�����EHORZ���)LIWK��WKH�SODLQWLII�LV�QRW�OLNHO\�WR�VXFFHHG�RQ�LWV�

FODLP�WKDW�WKH�5HJXODWLRQ�YLRODWHV�WKH�IHGHUDO�HTXDO�SURWHFWLRQ�FODXVH���6HH�SS��������EHORZ���

)LQDOO\��WKH�UHPDLQLQJ�IDFWRUV�VXSSRUW�GHQLDO�RI�LQMXQFWLYH�UHOLHI���6HH�SS��������EHORZ��

,�� 7KH�3ODLQWLII�,V�1RW�/LNHO\�WR�6XFFHHG�RQ�$Q\�RI�,WV�&ODLPV�WKDW�WKH�5HJXODWLRQ�
&RQWUDYHQHV�0DVVDFKXVHWWV�/DZ��

$V�D�SUHOLPLQDU\�PDWWHU��WKH�SODLQWLII�DVVHUWV�QXPHURXV�FODLPV�WKDW�WKH�5HJXODWLRQ�

FRQWUDYHQHV�0DVVDFKXVHWWV�VWDWH�ODZ���6SHFLILFDOO\��WKH�SODLQWLII�DUJXHV�WKDW��������������YLRODWHV�

DUWLFOH����RI�WKH�0DVVDFKXVHWWV�'HFODUDWLRQ�RI�5LJKWV��(&)����DW���������VHH�DOVR�(&)����DW����

���������������������YLRODWHV�0DVV��*�/��F�����������+��WKH�³DQWL�6/$33´�VWDWXWH��(&)����DW�����

VHH�DOVR�(&)����DW������������������������YLRODWHV�D�0DVVDFKXVHWWV�FRPPRQ�ODZ�OLWLJDWLRQ�

SULYLOHJH��(&)����DW�����VHH�DOVR�(&)���DW������������������������H[FHHGV�WKH�VFRSH�RI�WKH�

$WWRUQH\�*HQHUDO¶V�UXOHPDNLQJ�DXWKRULW\�XQGHU�0DVV��*�/��F����$������F���(&)����DW��������VHH�

DOVR�(&)����DW�������������DQG�����ERWK���������DQG���������FRQWUDYHQH�WKH�HTXDO�SURWHFWLRQ�

SULQFLSOHV�HPERGLHG�LQ�DUWLFOH����RI�WKH�0DVVDFKXVHWWV�'HFODUDWLRQ�RI�5LJKWV��(&)����DW��������

VHH�DOVR�(&)����DW������������

1RQH�RI�WKHVH�FODLPV�DUH�OLNHO\�WR�VXFFHHG�EHFDXVH�WKH�(OHYHQWK�$PHQGPHQW�GHSULYHV�

WKLV�&RXUW�RI�MXULVGLFWLRQ�WR�KHDU�WKHP���6SHFLILFDOO\��([�SDUWH�<RXQJ������8�6��������������

ZKLFK�JLYHV�IHGHUDO�FRXUWV�MXULVGLFWLRQ�RYHU�FODLPV�IRU�SURVSHFWLYH�LQMXQFWLYH�UHOLHI�DJDLQVW�VWDWH�

RIILFLDOV�DFFXVHG�RI�YLRODWLQJ�IHGHUDO�ODZ��GRHV�QRW�VLPLODUO\�JLYH�IHGHUDO�FRXUWV�MXULVGLFWLRQ�RYHU�

FODLPV�RI�YLRODWLRQ�RI�VWDWH�ODZ���3HQQKXUVW�6WDWH�6FK��	�+RVS��Y��+DOGHUPDQ������8�6����������

���������³$�IHGHUDO�FRXUW¶V�JUDQW�RI�UHOLHI�DJDLQVW�VWDWH�RIILFLDOV�RQ�WKH�EDVLV�RI�VWDWH�ODZ��ZKHWKHU�

SURVSHFWLYH�RU�UHWURDFWLYH��GRHV�QRW�YLQGLFDWH�WKH�VXSUHPH�DXWKRULW\�RI�IHGHUDO�ODZ�´��,G���,QVWHDG��

�
��&LWDWLRQV�WR�WKH�SODLQWLII¶V�PHPRUDQGXP�RI�ODZ��(&)�����UHIHU�WR�WKH�SDJH�QXPEHUV�

DSSHDULQJ�LQ�WKH�PHPRUDQGXP¶V�KHDGHU��QRW�WKRVH�DSSHDULQJ�LQ�LWV�IRRWHU��
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³LW�LV�GLIILFXOW�WR�WKLQN�RI�D�JUHDWHU�LQWUXVLRQ�RQ�VWDWH�VRYHUHLJQW\�WKDQ�D�IHGHUDO�FRXUW�LQVWUXFWLQJ�

VWDWH�RIILFLDOV�RQ�KRZ�WR�FRQIRUP�WKHLU�FRQGXFW�WR�VWDWH�ODZ�´��,G��

$V�VXFK��DOO�RI�WKH�SODLQWLII¶V�FODLPV�WKDW�WKH�5HJXODWLRQ�FRQWUDYHQHV�0DVVDFKXVHWWV�VWDWH�

ODZ�DUH�EH\RQG�WKLV�&RXUW¶V�MXULVGLFWLRQ��DQG�KHQFH�HQMR\�QR�OLNHOLKRRG�RI�VXFFHVV��

,,�� 7KH�3ODLQWLII�,V�1RW�/LNHO\�WR�6XFFHHG�RQ�,WV�&ODLP�WKDW��������¶V�7HPSRUDU\�
0RUDWRULXP�RQ�'HEW�&ROOHFWLRQ�&DOOV�9LRODWHV�,WV�0HPEHUV¶�)UHHGRP�RI�6SHHFK��

7KH�SODLQWLII�ILUVW�DUJXHV��(&)����DW��������WKDW���������LV�LQYDOLG�EHFDXVH�LWV�WHPSRUDU\�

PRUDWRULXP�RQ�LQLWLDWLQJ�GHEW�FROOHFWLRQ�FDOOV�YLRODWHV�LWV�PHPEHUV¶�IUHHGRP�RI�VSHHFK�XQGHU�WKH�

)LUVW�$PHQGPHQW���6SHFLILFDOO\��WKH�SODLQWLII�DUJXHV��(&)����DW��������WKDW���������LV�VXEMHFW�WR�

VWULFW�VFUXWLQ\�EHFDXVH�LW�IRUPV�D�FRQWHQW�EDVHG�UHVWULFWLRQ�RQ�VSHHFK�XQGHU�5HHG�Y��7RZQ�RI�

*LOEHUW������8�6�����������6��&W���������������

7KH�SODLQWLII�LV�XQOLNHO\�WR�VXFFHHG�RQ�WKLV�FODLP���)LUVW��EHFDXVH���������UHJXODWHV�

FRPPHUFLDO�VSHHFK����������PXVW�EH�DQDO\]HG�XVLQJ�WKH�WHVW�VHW�IRUWK�LQ�&HQWUDO�+XGVRQ�*DV�	�

(OHF��&RUS��Y��3XE��6HUY��&RPP¶Q�RI�1�<�������8�6�������������������UDWKHU�WKDQ�VWULFW�VFUXWLQ\���

6HH�SS��������EHORZ���6HFRQG��DSSO\LQJ�WKH�&HQWUDO�+XGVRQ�WHVW����������LV�WDLORUHG�WR�GLUHFWO\�

DGYDQFH�DW�OHDVW�WKUHH�VXEVWDQWLDO�JRYHUQPHQW�LQWHUHVWV������VKLHOGLQJ�FRQVXPHUV�IURP�DJJUHVVLYH�

GHEW�FROOHFWLRQ�SUDFWLFHV�WKDW�ZLHOG�XQGXH�LQIOXHQFH�LQ�YLHZ�RI�WKH�FRURQDYLUXV�SDQGHPLF������

SURWHFWLQJ�UHVLGHQWLDO�WUDQTXLOLW\�ZKLOH�FLWL]HQV�KDYH�ODUJHO\�KDG�WR�UHPDLQ�DW�KRPH�GXULQJ�WKH�

FRURQDYLUXV�SDQGHPLF��DQG�����WHPSRUDULO\�YRXFKVDILQJ�FLWL]HQV¶�ILQDQFLDO�ZHOOEHLQJ�GXULQJ�WKH�

FRURQDYLUXV�SDQGHPLF���6HH�SS��������EHORZ��
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$�� %HFDXVH�,W�5HJXODWHV�&RPPHUFLDO�6SHHFK����������0XVW�%H�$QDO\]HG�8VLQJ�
WKH�&HQWUDO�+XGVRQ�7HVW�5DWKHU�WKDQ�6WULFW�6FUXWLQ\��

7KH�SODLQWLII�DUJXHV��(&)����DW��������WKDW���������LV�D�FRQWHQW�EDVHG�UHVWULFWLRQ�RQ�

VSHHFK�WKDW�LV�VXEMHFW�WR�VWULFW�VFUXWLQ\���7KLV�DUJXPHQW�IDLOV�EHFDXVH�D�UHJXODWLRQ�RI�FRPPHUFLDO�

VSHHFK�VXFK�DV���������LV�QRW�VXEMHFW�WR�VWULFW�VFUXWLQ\��

&RPPHUFLDO�VSHHFK�FRQQRWHV�³H[SUHVVLRQ�UHODWHG�VROHO\�WR�WKH�HFRQRPLF�LQWHUHVWV�RI�WKH�

VSHDNHU�DQG�LWV�DXGLHQFH�´�DQG�LQFOXGHV�VSHHFK�WKDW�SURSRVHV�D�FRPPHUFLDO�WUDQVDFWLRQ���&HQWUDO�

+XGVRQ�*DV�	�(OHF��&RUS��Y��3XEOLF�6HUYLFH�&RPP¶Q�RI�1�<�������8�6�����������������������

+HUH��EHFDXVH���������DSSOLHV�RQO\�WR�WHOHSKRQLF�FRPPXQLFDWLRQV�LQLWLDWHG�E\�D�GHEW�FROOHFWRU�WR�

D�GHEWRU��LW�UHJXODWHV�RQO\�FRPPHUFLDO�VSHHFK���6HH��H�J���0DVV��$VV¶Q�RI�3ULYDWH�&DUHHU�6FK��Y��

+HDOH\������)��6XSS���G�����������'��0DVV���������GHHPLQJ�UHJXODWLRQ�OLPLWLQJ�SULYDWH�FDUHHU�

VFKRROV¶�DELOLW\�WR�LQLWLDWH�FRPPXQLFDWLRQV�ZLWK�SURVSHFWLYH�VWXGHQWV�WR�UHVWULFW�RQO\�FRPPHUFLDO�

VSHHFK���6WRYHU�Y��)LQJHUKXW�'LUHFW�0NWJ���,QF�������)��6XSS���G������6�'��:��9D��������

�DQDO\]LQJ�WHOHSKRQH�FDOOV�E\�GHEW�FROOHFWRU�DV�FRPPHUFLDO�VSHHFK���

5DWKHU�WKDQ�FRQWHQG�WKDW���������UHVWULFWV�QRQ�FRPPHUFLDO�VSHHFK��WKH�SODLQWLII�UHOLHV�

H[FOXVLYHO\�RQ�5HHG�WR�DUJXH�WKDW���������LV�VXEMHFW�WR�VWULFW�VFUXWLQ\��VLPSO\�EHFDXVH�LW�LV�FRQWHQW�

EDVHG���,Q�5HHG��WKH�6XSUHPH�&RXUW�GHHPHG�D�PXQLFLSDO�VLJQ�RUGLQDQFH²ZKLFK�SUHVFULEHG�

VSHFLDO�UXOHV�IRU�FDWHJRULHV�RI�VLJQV�LQFOXGLQJ�³LGHRORJLFDO�VLJQV�´�³SROLWLFDO�VLJQV�´�DQG�

³WHPSRUDU\�GLUHFWLRQDO�VLJQV�UHODWLQJ�WR�D�TXDOLI\LQJ�HYHQW´²WR�EH�FRQWHQW�EDVHG�EHFDXVH�WKH�

UXOHV�WKDW�DSSOLHG�WR�D�JLYHQ�VLJQ�³GHSHQG>HG@�HQWLUHO\�RQ�WKH�FRPPXQLFDWLYH�FRQWHQW�RI�WKH�VLJQ�´��

����6��&W��DW��������$SSO\LQJ�VWULFW�VFUXWLQ\��WKH�&RXUW�KHOG�WKDW�WKH�VLJQ�RUGLQDQFH�ZDV�

³KRSHOHVVO\�XQGHULQFOXVLYH´�ZLWK�UHVSHFW�WR�WKH�PXQLFLSDOLW\¶V�DVVHUWHG�LQWHUHVWV�LQ�DHVWKHWLFV�DQG�

WUDIILF�VDIHW\���,G��DW����������
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&RQVSLFXRXVO\�PLVVLQJ�IURP�5HHG�LV�DQ\�LQGLFDWLRQ�WKDW�LW�DSSOLHV�WR�UHVWULFWLRQV�RQ�

FRPPHUFLDO�VSHHFK��ZKLFK�WKH�6XSUHPH�&RXUW�KDV�³DOZD\V�EHHQ�FDUHIXO�WR�GLVWLQJXLVK�������IURP�

VSHHFK�DW�WKH�)LUVW�$PHQGPHQW¶V�FRUH�´��)OD��%DU�Y��:HQW�)RU�,W��,QF�������8�6��������������������

(YHQ�FRQWHQW�EDVHG�UHVWULFWLRQV�RQ�FRPPHUFLDO�VSHHFK�KDYH�ORQJ�EHHQ�DQDO\]HG�XVLQJ�WKH�EUDQG�

RI�LQWHUPHGLDWH�VFUXWLQ\�VHW�IRUWK�LQ�&HQWUDO�+XGVRQ���6HH��H�J���6RUUHOO�Y��,06�+HDOWK�,QF�������

8�6�����������������������,QGHHG��WKH�QRWLRQ�WKDW�D�UHVWULFWLRQ�RQ�FRPPHUFLDO�VSHHFK�PLJKW�

GHSHQG�RQ�WKH�FRQWHQW�RI�WKDW�VSHHFK�LV�SDUW�RI�WKH�DUFKLWHFWXUH�RI�FRPPHUFLDO�VSHHFK�GRFWULQH��

%HFDXVH�VXFK�VSHHFK�³LV�OLQNHG�LQH[WULFDEO\�ZLWK�WKH�FRPPHUFLDO�DUUDQJHPHQW�LW�SURSRVHV�������WKH�

6WDWH¶V�LQWHUHVW�LQ�UHJXODWLQJ�WKH�XQGHUO\LQJ�WUDQVDFWLRQ�PD\�JLYH�LW�D�FRQFRPLWDQW�LQWHUHVW�LQ�

>UHJXODWLQJ@�WKH�H[SUHVVLRQ�LWVHOI�´��(GHQILHOG�Y��)DQH������8�6�������������������

5HHG�GLG�QRW�VXJJHVW�WKDW�LW�LQWHQGHG�WR�GLVUXSW�WKHVH�VHWWOHG�GRFWULQHV���6HH�JHQHUDOO\�

1RWH��)UHH�6SHHFK�'RFWULQH�$IWHU�5HHG�Y��7RZQ�RI�*LOEHUW������+DUY��/��5HY����������������

���������$FFRUGLQJO\��WZR�&RXUWV�RI�$SSHDOV�DQG�QXPHURXV�'LVWULFW�&RXUWV²LQFOXGLQJ�DQRWKHU�

VHVVLRQ�RI�WKLV�&RXUW²KDYH�FRQFOXGHG�WKDW�WKH�&HQWUDO�+XGVRQ�WHVW�FRQWLQXHV�WR�JRYHUQ�FRQWHQW�

EDVHG�UHVWULFWLRQV�RQ�FRPPHUFLDO�VSHHFK�HYHQ�DIWHU�5HHG���6HH��H�J���&RQWHVW�3URPRWLRQV��//&�Y��

&LW\�	�&W\��RI�6DQ�)UDQFLVFR������)��G������������WK�&LU���������/RQH�6WDU�6HF��	�9LGHR��,QF��Y��

&LW\�RI�/RV�$QJHOHV������)��G������������Q�����WK�&LU���������³>$@OWKRXJK�ODZV�WKDW�UHVWULFW�RQO\�

FRPPHUFLDO�VSHHFK�DUH�FRQWHQW�EDVHG��VXFK�UHVWULFWLRQV�QHHG�RQO\�ZLWKVWDQG�LQWHUPHGLDWH�VFUXWLQ\�

>XQGHU�&HQWUDO�+XGVRQ@�´���'DQD¶V�5�5��6XSSO\�Y��$WW¶\�*HQ¶O������)��G���������������WK�&LU��

�������³>7@KH�JHQHUDO�UXOH�WKDW�FRQWHQW�EDVHG�UHVWULFWLRQV�WULJJHU�VWULFW�VFUXWLQ\�LV�QRW�DEVROXWH���

&RQWHQW�EDVHG�UHVWULFWLRQV�RQ�FHUWDLQ�FDWHJRULHV�RI�VSHHFK�VXFK�DV�FRPPHUFLDO�DQG�SURIHVVLRQDO�

VSHHFK��WKRXJK�VWLOO�SURWHFWHG�XQGHU�WKH�)LUVW�$PHQGPHQW��DUH�JLYHQ�PRUH�OHHZD\��������´���0DVV��

$VV¶Q�RI�3ULYDWH�&DUHHU�6FKV�������)��6XSS���G�DW���������
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%�� 6HFWLRQ�������,V�$PSO\�-XVWLILHG�8QGHU�WKH�&HQWUDO�+XGVRQ�7HVW��

&RPPHUFLDO�VSHHFK�HQMR\V�RQO\�D�³OLPLWHG�PHDVXUH�RI�SURWHFWLRQ��FRPPHQVXUDWH�ZLWK�LWV�

VXERUGLQDWH�SRVLWLRQ�LQ�WKH�VFDOH�RI�)LUVW�$PHQGPHQW�YDOXHV��DQG�LV�VXEMHFW�WR�PRGHV�RI�

UHJXODWLRQ�WKDW�PLJKW�EH�LPSHUPLVVLEOH�LQ�WKH�UHDOP�RI�QRQFRPPHUFLDO�H[SUHVVLRQ�´��)OD��%DU��

����8�6��DW�������6SHFLILFDOO\��ZKHUH�FRPPHUFLDO�VSHHFK�LV�QHLWKHU�PLVOHDGLQJ�QRU�UHODWHG�WR�

XQODZIXO�DFWLYLW\��D�UHJXODWLRQ�RI�WKDW�VSHHFK�LV�MXVWLILHG�ZKHUH��

���7KH�JRYHUQPHQW�FDQ�DVVHUW�D�VXEVWDQWLDO�LQWHUHVW�WR�EH�DFKLHYHG�E\�WKH�UHVWULFWLRQ��

���7KH�UHVWULFWLRQ�GLUHFWO\�DGYDQFHV�WKDW�LQWHUHVW��DQG�

���7KH�UHVWULFWLRQ�LV�QRW�PRUH�H[WHQVLYH�WKDQ�QHFHVVDU\�WR�VHUYH�WKDW�LQWHUHVW�

&HQWUDO�+XGVRQ������8�6��DW������

6HFWLRQ������¶V�WHPSRUDU\�PRUDWRULXP�RQ�GHEW�FROOHFWLRQ�FDOOV�LV�DPSO\�MXVWLILHG�XQGHU�

WKDW�WHVW���)LUVW����������LV�MXVWLILHG�E\�DQ\�RQH�RU�PRUH�RI�WKUHH�VXEVWDQWLDO�JRYHUQPHQW�LQWHUHVWV��

VSHFLILFDOO\������VKLHOGLQJ�FRQVXPHUV�IURP�DJJUHVVLYH�GHEW�FROOHFWLRQ�SUDFWLFHV�WKDW�ZLHOG�XQGXH�

LQIOXHQFH�LQ�YLHZ�RI�WKH�FRURQDYLUXV�SDQGHPLF������SURWHFWLQJ�UHVLGHQWLDO�WUDQTXLOLW\�ZKLOH�

FLWL]HQV�KDYH�ODUJHO\�KDG�WR�UHPDLQ�DW�KRPH�GXULQJ�WKH�FRURQDYLUXV�SDQGHPLF��DQG�����

WHPSRUDULO\�YRXFKVDILQJ�FLWL]HQV¶�ILQDQFLDO�ZHOOEHLQJ�GXULQJ�WKH�FRURQDYLUXV�SDQGHPLF���6HH�SS��

������EHORZ���6HFRQG����������GLUHFWO\�DGYDQFHV�HDFK�RI�WKRVH�LQWHUHVWV���6HH�SS��������EHORZ���

7KLUG����������LV�QRW�PRUH�H[WHQVLYH�WKDQ�QHHGHG�WR�VHUYH�WKRVH�LQWHUHVWV���6HH�SS��������EHORZ��

��� 6HFWLRQ�������LV�MXVWLILHG�E\�RQH�RU�PRUH�RI�WKUHH�VXEVWDQWLDO�
JRYHUQPHQW�LQWHUHVWV��

6HFWLRQ�������LV�MXVWLILHG�E\�DQ\�RQH�RU�PRUH�RI�WKUHH�VXEVWDQWLDO�JRYHUQPHQW�LQWHUHVWV��

����VKLHOGLQJ�FRQVXPHUV�IURP�DJJUHVVLYH�GHEW�FROOHFWLRQ�SUDFWLFHV�WKDW�ZLHOG�XQGXH�LQIOXHQFH�LQ�

YLHZ�RI�WKH�FRURQDYLUXV�SDQGHPLF������SURWHFWLQJ�UHVLGHQWLDO�WUDQTXLOLW\�ZKLOH�FLWL]HQV�KDYH�

ODUJHO\�KDG�WR�UHPDLQ�DW�KRPH�GXULQJ�WKH�FRURQDYLUXV�SDQGHPLF��DQG�����WHPSRUDULO\�YRXFKVDILQJ�

Case 1:20-cv-10767-RGS   Document 24   Filed 04/30/20   Page 14 of 26



�

���

FLWL]HQV¶�ILQDQFLDO�ZHOOEHLQJ�GXULQJ�WKH�FRURQDYLUXV�SDQGHPLF���&I��5XELQ�Y��&RRUV�%UHZLQJ�&R���

����8�6����������������������VHTXHQWLDOO\�FRQVLGHULQJ�DOWHUQDWLYH�LQWHUHVWV�SURIIHUHG�E\�

JRYHUQPHQW�GHIHQGDQW���

)LUVW��WKH�&RPPRQZHDOWK�KDV�D�VXEVWDQWLDO�LQWHUHVW�LQ�UHVWULFWLQJ�DJJUHVVLYH�FROOHFWLRQ�

WDFWLFV�WKDW�³PD\�EH�SUHVVHG�ZLWK�VXFK�IUHTXHQF\�RU�YHKHPHQFH�DV�WR�LQWLPLGDWH��YH[��RU�KDUDVV�

WKH�UHFLSLHQW�´��(GHQILHOG������8�6��DW������DFFRUG�0DVV��$VV¶Q�RI�3ULYDWH�&DUHHU�6FK��Y��+HDOH\��

����)��6XSS���G�DW���������XSKROGLQJ�$*�UHJXODWLRQ�WKDW�GHHPHG�LW�DQ�XQIDLU�SUDFWLFH�IRU�IRU�

SURILW�FDUHHU�VFKRROV�WR�LQLWLDWH�FRPPXQLFDWLRQ�ZLWK�D�SURVSHFWLYH�VWXGHQW�PRUH�WKDQ�WZLFH�SHU�

ZHHN�E\�DQ\�PHWKRG��EDVHG�RQ�VXEVWDQWLDO�JRYHUQPHQW�LQWHUHVW�LQ�SURWHFWLQJ�SURVSHFWLYH�VWXGHQWV�

IURP�KLJK�SUHVVXUH�UHFUXLWLQJ�WDFWLFV����7KH�)LUVW�$PHQGPHQW�KDV�ORQJ�EHHQ�XQGHUVWRRG�WR�

FRQGRQH�D�EDQ�RQ�FRPPHUFLDO�VSHHFK�WKDW��ZKLOH�QRW�OLWHUDOO\�PLVOHDGLQJ��RFFXUV�³XQGHU�

FLUFXPVWDQFHV�FRQGXFLYH�WR�XQLQIRUPHG�DFTXLHVFHQFH´�E\�LWV�UHFLSLHQW���2KUDOLN�Y��2KLR�6WDWH�

%DU�$VV¶Q������8�6�����������������������DWWRUQH\�KDV�QR�)LUVW�$PHQGPHQW�ULJKW�WR�FRQGXFW�LQ�

SHUVRQ�VROLFLWDWLRQ�RI�LQMXUHG�SHUVRQ���DFFRUG�)OD��%DU������8�6��DW���������DWWRUQH\�KDV�QR�)LUVW�

$PHQGPHQW�ULJKW�WR�VHQG�PDLO�VROLFLWDWLRQ�WR�SHUVRQ�ZKR�KDV�UHFHQWO\�EHHQ�LQMXUHG����+HUH��WKH�

&RPPRQZHDOWK¶V�LQWHUHVW�LQ�VKLHOGLQJ�FLWL]HQV�IURP�XQGXH�LQIOXHQFH�LQ�FRQQHFWLRQ�ZLWK�GHEW�

FROOHFWLRQ�PXVW�EH�XQGHUVWRRG�LQ�WKH�FRQWH[W�RI�WKH�FRURQDYLUXV�SDQGHPLF���6SHFLILFDOO\��ZRUN�LV�

VFDUFH��PRQH\�LV�GHDU��DQG�HYHQ�WKH�PHUH�VXJJHVWLRQ�RI�SK\VLFDO�FRQWDFW�ZLWK�RWKHU�SHUVRQV²

LQFOXGLQJ�LQ�FRQQHFWLRQ�ZLWK�UHSD\PHQW�RI�D�GHEW²LV�IUDXJKW�ZLWK�UHDO�DQG�SHUFHLYHG�GDQJHU���

8QGHU�WKHVH�FLUFXPVWDQFHV��WKH�JRYHUQPHQW�DVVXPHV�DQ�HYHQ�VWURQJHU�LQWHUHVW�LQ�SURWHFWLQJ�

FRQVXPHUV�IURP�GHEW�FROOHFWRUV¶�DOUHDG\�DJJUHVVLYH�WHOHSKRQH�FRPPXQLFDWLRQ�WDFWLFV��

6HFRQG��WKH�&RPPRQZHDOWK�KDV�D�VXEVWDQWLDO�LQWHUHVW�LQ�SURWHFWLQJ�UHVLGHQWLDO�WUDQTXLOLW\�

GXULQJ�WKH�FRURQDYLUXV�SDQGHPLF���³7KH�6WDWH¶V�LQWHUHVW�LQ�SURWHFWLQJ�WKH�ZHOO�EHLQJ��WUDQTXLOLW\��

Case 1:20-cv-10767-RGS   Document 24   Filed 04/30/20   Page 15 of 26



�

���

DQG�SULYDF\�RI�WKH�KRPH�LV�FHUWDLQO\�RI�WKH�KLJKHVW�RUGHU�LQ�D�IUHH�DQG�FLYLOL]HG�VRFLHW\´�DQG�LV�

VRPHWKLQJ�³ZKLFK�WKH�6WDWH�PD\�OHJLVODWH�WR�SURWHFW��������´��)ULVE\�Y��6FKXOW]������8�6�����������

������������7KLV�UDWLRQDOH�KDV�IUHTXHQWO\�EHHQ�LQYRNHG�WR�UHMHFW�IUHH�VSHHFK�FKDOOHQJHV�WR�WKH�

7HOHSKRQH�&RQVXPHU�3URWHFWLRQ�$FW�����8�6�&���������DQG�RWKHU�VWDWXWHV�WKDW�VLPLODUO\�EDQ�RU�

UHVWULFW�ZKROH�FDWHJRULHV�RI�WHOHSKRQLF�FRPPXQLFDWLRQV�E\�VROLFLWRUV�DQG�PDUNHWHUV���6HH��H�J���

0RVHU�Y��)HG��&RPPXQLFDWLRQV�&RPP¶Q�����)��G������������WK�&LU���������XSKROGLQJ�7&3$¶V�

EDQ�RQ�QRQFRQVHQVXDO�SUHUHFRUGHG�FDOOV�RQ�VWUHQJWK�RI�LQWHUHVW�LQ�³UHVLGHQWLDO�SULYDF\´���*RPH]�

Y��&DPSEHOO�(ZDOG�&R�������)��G���������������WK�&LU���������DSSO\LQJ�VDPH�UDWLRQDOH�WR�FRYHU�

WH[W�PHVVDJHV�VHQW�WR�FHOOXODU�WHOHSKRQHV���DII¶G�RQ�RWKHU�JURXQGV�����6��&W��������������9DQ�

%HUJHQ�Y��0LQQHVRWD�����)��G�����������������WK�&LU���������XSKROGLQJ�VLPLODU�0LQQ��VWDWXWRU\�

EDQ�RQ�VDPH�UDWLRQDOH���3DWULRWLF�9HWHUDQV��,QF��Y��=RHOOHU������)��G���������������WK�&LU��������

�XSKROGLQJ�VLPLODU�,QG��VWDWXWRU\�EDQ�RQ�VDPH�UDWLRQDOH����+HUH�DJDLQ��WKH�&RPPRQZHDOWK¶V�

LQWHUHVW�LV�HVSHFLDOO\�VWURQJ�LQ�WKH�FLUFXPVWDQFHV�RI�WKH�FRURQDYLUXV�SDQGHPLF��ZKHQ�FLWL]HQV�

KDYH�HIIHFWLYHO\�EHHQ�UHTXLUHG�WR�VSHQG�D�JRRG�GHDO�PRUH�WLPH�LQ�WKH�KRPH��

7KLUG��WKH�&RPPRQZHDOWK�KDV�D�VXEVWDQWLDO�LQWHUHVW�LQ�WHPSRUDULO\�YRXFKVDILQJ�FLWL]HQV¶�

ILQDQFLDO�ZHOOEHLQJ�GXULQJ�WKH�FRURQDYLUXV�SDQGHPLF���7KH�SDQGHPLF�SUHVHQWV�DQ�LQWHUWZLQHG�

SXEOLF�KHDOWK�FULVLV�DQG�HFRQRPLF�FULVLV���$V�HFRQRPLF�DFWLYLW\�KDV�VORZHG�WR�D�FUDZO��WKH�

JRYHUQPHQW�KDV�DVVXPHG�D�VXEVWDQWLDO�LQWHUHVW�LQ�HQVXULQJ�WKDW�FLWL]HQV�KDYH�WKH�ZKHUHZLWKDO�WR�

SURFXUH�EDVLF�QHFHVVLWLHV�VXFK�DV�IRRG�DQG�VKHOWHU���,Q�WKLV�ZD\��WKH�&RPPRQZHDOWK¶V�LQWHUHVW�

KHUH�LV�QRW�XQOLNH�WKH�LQWHUHVW�XQGHUJLUGLQJ�WKH�IHGHUDO�%DQNUXSWF\�&RGH��WR�JLYH�FHUWDLQ�LQVROYHQW�

GHEWRUV�EUHDWKLQJ�VSDFH�WR�UHRUGHU�WKHLU�DIIDLUV�DQG�WR�PDNH�SHDFH�ZLWK�WKHLU�FUHGLWRUV���*URJDQ�Y��

*DUQHU������8�6�������������������
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$V�QRWHG��HDFK�RI�WKHVH�WKUHH�JRYHUQPHQW�LQWHUHVWV�LV�PROGHG�E\�WKH�H[LJHQW�

FLUFXPVWDQFHV�RI�WKH�FRURQDYLUXV�SDQGHPLF���$V�WKH�ODZ�KDV�RIWHQ�UHFRJQL]HG�LQ�GLVWUHVVHG�WLPHV��

H[LJHQW�FLUFXPVWDQFHV�³PD\�������FORWKH�ZLWK�>D�SXEOLF@�LQWHUHVW�ZKDW�DW�RWKHU�WLPHV�RU�LQ�RWKHU�

SODFHV�ZRXOG�EH�D�PDWWHU�RI�SXUHO\�SULYDWH�FRQFHUQ�´��%ORFN�Y��+LUVK������8�6������������������

�+ROPHV�-����XSKROGLQJ�:DVKLQJWRQ�'�&��UHQW�FRQWURO�UHVWULFWLRQV�PDGH�QHFHVVDU\�E\�LQIOX[�RI�

SHRSOH�LQWR�FLW\�GXULQJ�:RUOG�:DU�,���DFFRUG�<DNXV�Y��8QLWHG�6WDWHV������8�6��������������

��������XSKROGLQJ�:RUOG�:DU�,,�HUD�SULFH�FRQWURO�OHJLVODWLRQ��ZKLFK�VRXJKW��DPRQJ�RWKHU�WKLQJV��

³WR�SURWHFW�SHUVRQV�ZLWK�UHODWLYHO\�IL[HG�DQG�OLPLWHG�LQFRPHV´�GXULQJ�ZDUWLPH�HFRQRP\����³>,@I�

VWDWH�SRZHU�H[LVWV�WR�JLYH�WHPSRUDU\�UHOLHI�IURP�WKH�HQIRUFHPHQW�RI�FRQWUDFWV�LQ�WKH�SUHVHQFH�RI�

GLVDVWHUV�GXH�WR�SK\VLFDO�FDXVHV�VXFK�DV�ILUH��IORRG��RU�HDUWKTXDNH��WKDW�SRZHU�FDQQRW�EH�VDLG�WR�EH�

QRQH[LVWHQW�ZKHQ�WKH�XUJHQW�SXEOLF�QHHG�GHPDQGLQJ�VXFK�UHOLHI�LV�SURGXFHG�E\�RWKHU�DQG�

HFRQRPLF�FDXVHV�´��+RPH�%XLOGLQJ�	�/RDQ�$VV¶Q�Y��%ODLVGHOO������8�6���������������������

�XSKROGLQJ�*UHDW�'HSUHVVLRQ�HUD�0LQQ��VWDWXWH�H[WHQGLQJ�WLPH�IRU�PRUWJDJHH�WR�UHGHHP�

PRUWJDJH�SULRU�WR�IRUHFORVXUH�VDOH����,Q�WKLV�FRQQHFWLRQ��WKH�ODZ�RI�0DVVDFKXVHWWV�DQG�PDQ\�RWKHU�

VWDWHV�UHIOHFWV�WKDW�WKH�PHDQLQJ�RI�³XQIDLU�RU�GHFHSWLYH´�FRQGXFW�LV�SURSHUO\�DIIHFWHG�E\�WKH�

SUHVHQFH�RI�D�WHPSRUDU\�SXEOLF�HPHUJHQF\���6HH��H�J�������&�0�5����������SULFH�JRXJLQJ�GXULQJ�

GHFODUHG�VWDWHZLGH�RU�QDWLRQDO�HPHUJHQF\���&DO��3HQDO�&RGH�������E��	��L���SULFH�JRXJLQJ�IRU����

GD\V�IROORZLQJ�SUHVLGHQWLDO��JXEHUQDWRULDO��RU�ORFDO�GHFODUDWLRQ�RI�HPHUJHQF\���,RZD�$GPLQ��

&RGH�5����������������SULFH�JRXJLQJ�GXULQJ��DQG�IRU�XS�WR�VL[�PRQWKV�IROORZLQJ��GHFODUHG�

HPHUJHQF\���0R��&RGH�5HJV��WLW������������������SULFH�JRXJLQJ�LQ�IHGHUDOO\�RU�VWDWH�GHFODUHG�

³GLVDVWHU�DUHD´���
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��� 6HFWLRQ�������GLUHFWO\�DGYDQFHV�HDFK�RI�WKH�&RPPRQZHDOWK¶V�
VXEVWDQWLDO�JRYHUQPHQW�LQWHUHVWV��

$�UHVWULFWLRQ�RI�FRPPHUFLDO�VSHHFK�³GLUHFWO\�DGYDQFHV´�D�JRYHUQPHQW�LQWHUHVW�LI�WKH�

JRYHUQPHQW�FDQ�GHPRQVWUDWH�WKDW�³WKH�KDUPV�LW�UHFLWHV�DUH�UHDO�DQG�WKDW�>WKH@�UHVWULFWLRQ�ZLOO�LQ�

IDFW�DOOHYLDWH�WKHP�WR�D�PDWHULDO�GHJUHH�´��)OD��%DU������8�6��DW���������

)LUVW����������GLUHFWO\�DGYDQFHV�WKH�JRYHUQPHQW¶V�LQWHUHVW�LQ�VKLHOGLQJ�FRQVXPHUV�IURP�

DJJUHVVLYH�GHEW�FROOHFWLRQ�SUDFWLFHV���$V�WKH�UHFRUG�GHPRQVWUDWHV��WKH�GHEW�FROOHFWLRQ�LQGXVWU\�KDV�

D�ORQJ�KLVWRU\�RI�XWLOL]LQJ�WHOHSKRQLF�FRPPXQLFDWLRQV�DV�D�VRXUFH�RI�SUHVVXUH�RQ�FRQVXPHUV���

:HLQVWHLQ�$II�������������$WWHQGDQW�FRQVHTXHQFHV�WR�FRQVXPHUV�PD\�LQFOXGH�HPRWLRQDO�GLVWUHVV��

LQWHUIHUHQFH�ZLWK�WKH�URXWLQH�WDVNV�RI�GDLO\�OLIH��DQG�WKH�SD\PHQW�RI�GHEWV�WKDW�DUH�QRW�DFWXDOO\�GXH�

LQ�RUGHU�WR�JHW�WKH�FDOOV�WR�FHDVH���,G�������������,Q�VRPH�H[WUHPH�FDVHV��D�FRQVXPHU�PD\�DOVR�

H[SHULHQFH�SK\VLFDO�GLVWUHVV�DV�D�UHVXOW���6HH�*UHHQ3RLQW�&UHGLW�&RUS��Y��3HUH]�����6�:��G����

�7H[��$SS���������DIILUPLQJ�DZDUG�RI�FRPSHQVDWRU\�GDPDJHV�WR�HOGHUO\�FRQVXPHU�ZKR�VXIIHUHG�

VKLQJOHV��UHODWHG�VRUHV��DQ[LHW\��QDXVHD��DQG�HOHYDWHG�EORRG�SUHVVXUH�GXH�WR�UHSHDWHG�WHOHSKRQH�

DQG�LQ�SHUVRQ�KDUDVVPHQW�E\�GHEW�FROOHFWRU����6HFWLRQ�������DOOHYLDWHV�WKRVH�KDUPV�E\�

WHPSRUDULO\�FXUWDLOLQJ�VXFK�FRPPXQLFDWLRQV�GXULQJ�WKH�FRURQDYLUXV�SDQGHPLF��

6HFRQG��DQG�IRU�HVVHQWLDOO\�WKH�VDPH�UHDVRQV����������GLUHFWO\�DGYDQFHV�WKH�JRYHUQPHQW¶V�

LQWHUHVW�LQ�SUHVHUYLQJ�WKH�WUDQTXLOLW\�RI�WKH�KRPH���6HH�7&3$��3�/���������������6WDW��������'HF��

�����������XQVROLFLWHG�WHOHSKRQH�FDOOV�³FDQ�EH�DQ�LQWUXVLYH�LQYDVLRQ�RI�SULYDF\´���

7KLUG����������GLUHFWO\�DGYDQFHV�WKH�JRYHUQPHQW¶V�LQWHUHVW�LQ�WHPSRUDULO\�YRXFKVDILQJ�

FLWL]HQV¶�ILQDQFLDO�ZHOOEHLQJ�GXULQJ�WKH�FRURQDYLUXV�SDQGHPLF���,QVRIDU�DV���������KDV�WKH�HIIHFW�

RI�FKDQQHOLQJ�GHEW�FROOHFWLRQ�WR�PHDQV�RWKHU�WKDQ�WHOHSKRQLF�FRPPXQLFDWLRQ��WKH�5HJXODWLRQ�ZLOO�

PDWHULDOO\�DOOHYLDWH�WKH�SUHVVXUH�RQ�FRQVXPHUV�WR�PDLQWDLQ�VXIILFLHQW�IXQGV�WR�SURYLGH�IRU�WKHLU�

EDVLF�QHHGV���6HH�:HLQVWHLQ�$II��������FRQVXPHU��³,W¶V�WKH�PLGGOH�RI�D�QDWLRQDO�JOREDO�SDQGHPLF�
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DQG�>FRPSDQ\@�NHHSV�FDOOLQJ�DQG�KDUDVVLQJ�XV�WR�SD\�WKHP����������:H�REYLRXVO\�FDQ¶W�PDNH�D�

SD\PHQW�ULJKW�QRZ�´���

��� 6HFWLRQ�������LV�QRW�PRUH�H[WHQVLYH�WKDQ�QHHGHG�WR�VHUYH�WKH�
&RPPRQZHDOWK¶V�VXEVWDQWLDO�JRYHUQPHQW�LQWHUHVWV���

7KH�WKLUG�SURQJ�RI�&HQWUDO�+XGVRQ�LV�VDWLVILHG�E\�D�³ILW´�EHWZHHQ�WKH�JRYHUQPHQW¶V�

LQWHUHVW�DQG�WKH�PHDQV�FKRVHQ�WR�DFKLHYH�WKDW�LQWHUHVW��³D�ILW�WKDW�LV�QRW�QHFHVVDULO\�SHUIHFW��EXW�

UHDVRQDEOH��WKDW�UHSUHVHQWV�QRW�QHFHVVDULO\�WKH�VLQJOH�EHVW�GLVSRVLWLRQ�EXW�RQH�ZKRVH�VFRSH�LV�LQ�

SURSRUWLRQ�WR�WKH�LQWHUHVW�VHUYHG��WKDW�HPSOR\V�QRW�QHFHVVDULO\�WKH�OHDVW�UHVWULFWLYH�PHDQV�EXW�������D�

PHDQV�QDUURZO\�WDLORUHG�WR�DFKLHYH�WKH�GHVLUHG�REMHFWLYH�´��)OD��%DU������8�6��DW������FLWDWLRQ�

RPLWWHG����7KUHH�IHDWXUHV�RI��������¶V�WHPSRUDU\�PRUDWRULXP�RQ�GHEW�FROOHFWLRQ�FDOOV�GHPRQVWUDWH�

WKDW�LW�LV�QDUURZO\�WDLORUHG�WR�WKH�&RPPRQZHDOWK¶V�LQWHUHVWV��

)LUVW���������¶V�PRUDWRULXP�LV�OLPLWHG�WR�WHOHSKRQLF�FRPPXQLFDWLRQV���,W�GRHV�QRW�UHVWULFW�

D�GHEW�FROOHFWRU¶V�XVH�RI�SRVWDO�PDLO��H�PDLO��RU�RWKHU�QRQ�FRQWDFW��QRQ�WHOHSKRQLF�PHDQV�WR�

FRPPXQLFDWH�ZLWK�D�GHEWRU���6HH�:HLQVWHLQ�$II��([K��%���,QGHHG��WKH�UHFRUG�LQ�WKLV�FDVH�UHYHDOV�

WKDW�VXFK�³>Z@ULWWHQ�FROOHFWLRQ�QRWLFHV�������FDQ�EH�HIIHFWLYH�´�DOEHLW�PRUH�FRVWO\�WKDQ�WHOHSKRQLF�

FRPPXQLFDWLRQV���$II��RI�5REHUW�7HUUDVL��(&)������������VHH�DOVR�$II��RI�-D\�*RQVDOYHV��(&)�

�����������GHVFULELQJ�KRZ�ILUP�KDV�WUDQVLWLRQHG�WR�³VSHFLDO�&29,'����OHWWHU>V@´�VLQFH�5HJXODWLRQ�

ZDV�HQDFWHG����7KH�SUHVHUYDWLRQ�RI�VXFK�³DPSOH�DOWHUQDWLYH�FKDQQHOV´�KDV�IUHTXHQWO\�VHUYHG�WR�

GHPRQVWUDWH�WKDW�D�UHVWULFWLRQ�RQ�FRPPHUFLDO�VSHHFK�LV�DSSURSULDWHO\�WDLORUHG���6HH��H�J���)OD��%DU��

����8�6��DW���������0DVV��$VV¶Q�RI�3ULYDWH�&DUHHU�6FK��Y��+HDOH\������)��6XSS���G�DW���������

6HFRQG���������¶V�PRUDWRULXP�LV�OLPLWHG�WR�FRPPXQLFDWLRQV�LQLWLDWHG�E\�WKH�GHEW�

FROOHFWRU���&RQVXPHUV�DUH�IUHH�WR�FDOO�GHEW�FROOHFWRUV��DQG�GHEW�FROOHFWRUV�DUH�IUHH�WR�UHFHLYH�WKRVH�

FDOOV��D�FLUFXPVWDQFH�WKDW�KDV�DOVR�IUHTXHQWO\�VHUYHG�WR�GHPRQVWUDWH�WKDW�D�UHVWULFWLRQ�RQ�

FRPPHUFLDO�VSHHFK�LV�DSSURSULDWHO\�WDLORUHG���6HH��H�J���)OD��%DU������8�6��DW���������0DVV��$VV¶Q�
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RI�3ULYDWH�&DUHHU�6FK��Y��+HDOH\������)��6XSS���G�DW����������,QGHHG��GXULQJ�WKH�EULHI�WLPH�WKDW�

WKLV�VXLW�KDV�EHHQ�SHQGLQJ��WKH�SODLQWLII¶V�&(2�KDV�REVHUYHG�LQ�D�EORJ�SRVW�WKDW�³WKH�FROOHFWLRQV�

LQGXVWU\�LV�H[SHULHQFLQJ�DQ�XQSUHFHGHQWHG�QXPEHU�RI�LQERXQG�FDOOV�IURP�FRQVXPHUV�VHHNLQJ�WKHLU�

KHOS�LQ�UHVROYLQJ�GHEWV�´��D�WUHQG�WKDW���������GRHV�QRW�SURKLELW����

7KLUG���������¶V�PRUDWRULXP�LV�WHPSRUDU\��SHUVLVWLQJ�RQO\�IRU�QLQHW\�GD\V�DW�PRVW���6XFK�D�

³OLPLW�LQ�WLPH��WR�WLGH�RYHU�D�SDVVLQJ�WURXEOH��PD\�ZHOO�MXVWLI\�D�ODZ�WKDW�FRXOG�QRW�EH�XSKHOG�DV�D�

SHUPDQHQW�FKDQJH�´��%ORFN������8�6��DW�������7KH�WLPH�OLPLWHG�QDWXUH�RI�D�UHVWULFWLRQ�RQ�

FRPPHUFLDO�VSHHFK�LV�DOVR�D�KDOOPDUN�RI�QDUURZ�WDLORULQJ���6HH��H�J���)OD��%DU������8�6��DW��������

�XSKROGLQJ�SURKLELWLRQ�RQ�GLUHFW�PDLO�VROLFLWDWLRQ�RI�LQMXU\�YLFWLPV�E\�DWWRUQH\V�IRU�WKLUW\�GD\V�

IROORZLQJ�DFFLGHQW��LQ�SDUW�EDVHG�RQ�SURKLELWLRQ¶V�EHLQJ�³OLPLWHG�WR�D�EULHI�SHULRG´���

,,,�� 7KH�3ODLQWLII�,V�1RW�/LNHO\�WR�6XFFHHG�RQ�,WV�&ODLP�WKDW��������¶V�7HPSRUDU\�
0RUDWRULXP�RQ�)LOLQJ�1HZ�'HEW�&ROOHFWLRQ�/DZVXLWV�9LRODWHV�,WV�0HPEHUV¶�5LJKW�WR�
3HWLWLRQ�WKH�*RYHUQPHQW��

7KH�SODLQWLII�QH[W�DUJXHV��(&)����DW��������WKDW���������LV�LQYDOLG�EHFDXVH�LWV�WHPSRUDU\�

PRUDWRULXP�RQ�ILOLQJ�QHZ�GHEW�FROOHFWLRQ�DFWLRQV�LQ�FRXUW�YLRODWHV�LWV�PHPEHUV¶�ULJKW�WR�SHWLWLRQ�

WKH�JRYHUQPHQW����7KH�)LUVW�$PHQGPHQW�SURYLGHV�WKDW�³&RQJUHVV�VKDOO�PDNH�QR�ODZ�DEULGJLQJ�����

��WKH�ULJKW�RI�WKH�SHRSOH�������WR�SHWLWLRQ�WKH�*RYHUQPHQW�IRU�D�UHGUHVV�RI�JULHYDQFHV�´��7KH�ULJKW�RI�

DFFHVV�WR�FRXUWV�LV�DQ�DVSHFW�RI�WKLV�)LUVW�$PHQGPHQW�ULJKW�WR�SHWLWLRQ���%RURXJK�RI�'XU\HD�Y��

*XDUQLHUL������8�6�������������������

�
��6HH�KWWSV���ZZZ�LQVLGHVRXUFHV�FRP�GDQJHURXV�QDUUDWLYH�DURXQG�VWLPXOXV�FKHFNV�FRXOG�

KDUP�FRQVXPHUV����$�FRS\�RI�WKH�SRVW�LV�ILOHG�ZLWK�WKLV�PHPRUDQGXP�DV�([KLELW����(&)���������
��,Q�DQ�DSSDUHQW�UHIHUHQFH�WR�WKH�RWKHU�GHEW�FROOHFWLRQ�DFWLYLWLHV�WKDW�DUH�WHPSRUDULO\�

SURVFULEHG�E\����������WKH�SODLQWLII�SXUSRUWV�WKDW�LWV�DUJXPHQW�H[WHQGV�WR�³FDUU\LQJ�RXW�FRXUW�
DXWKRUL]HG�UHOLHI��������´���(&)����DW������%XW�WKH�SODLQWLII�PDNHV�QR�DWWHPSW�WR�H[SODLQ�KRZ�
DFWLYLWLHV�VXFK�DV�HQIRUFLQJ�D�FDSLDV�ZDUUDQW�DUH�ZLWKLQ�WKH�VFRSH�RI�WKH�ULJKW�WR�SHWLWLRQ��
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7KH�ULJKW�RI�DFFHVV�WR�FRXUWV��KRZHYHU��SHUPLWV�PHDVXUHV�WKDW�LPSRVH�PHUH�SURFHGXUDO�

REVWDFOHV�WR�WKH�YLQGLFDWLRQ�RI�VXEVWDQWLYH�ULJKWV���6HH��H�J���5LYHUD�Y��$OOLQ������)��G����������

������WK�&LU���������SURYLVLRQ�RI�3ULVRQ�/LWLJDWLRQ�5HIRUP�$FW�WKDW�PDNHV�FHUWDLQ�SODLQWLIIV�

LQHOLJLEOH�WR�SURFHHG�LQ�IRUPD�SDXSHULV�GRHV�QRW�RIIHQG�ULJKW�RI�DFFHVV�EHFDXVH�LW�LV�³SXUHO\�

SURFHGXUDO´�DQG�³LQ�QR�ZD\�SUHVFULEH>V@�UXOHV�RI�GHFLVLRQ´���6LUHV�Y��*DEULHO������)��G������VW�

&LU���������LQMXQFWLRQ�EDUULQJ�GHPRQVWUDEO\�YH[DWLRXV�OLWLJDQW�IURP�ILOLQJ�QHZ�FRPSODLQW�ZLWKRXW�

OHDYH�ZRXOG�QRW�RIIHQG�ULJKW�RI�DFFHVV���,Q�UH�&LW\�RI�6DQ�%HUQDUGLQR������%�5��������������

�&�'��&DO���������DSSOLFDWLRQ�RI�DXWRPDWLF�EDQNUXSWF\�VWD\�GRHV�QRW�RIIHQG�FUHGLWRU¶V�ULJKW�RI�

DFFHVV����$�PDQGDWHG�GHOD\�WR�WKH�YLQGLFDWLRQ�RI�VXEVWDQWLYH�ULJKWV�LV�VXFK�D�SHUPLVVLEOH�

SURFHGXUDO�REVWDFOH���6HH��H�J���%ORFN������8�6��DW���������XSKROGLQJ�'�&��VWDWXWH�WKDW�IRUELGV�

PRVW�HYLFWLRQV�IRU�WZR�\HDUV��ZKLOH�³VHFXU>LQJ@�WR�WKH�ODQGORUG�D�UHDVRQDEOH�UHQW´�LQ�PHDQWLPH���

%ODLVGHOO������8�6��DW������XSKROGLQJ�0LQQ��VWDWXWH�WKDW�SHUPLWV�PRUWJDJRU�WR�UHWDLQ�SRVVHVVLRQ�

RI�UHVLGHQFH�SHQGLQJ�UHGHPSWLRQ�IRU�XS�WR�WZR�\HDUV��ZKHUH�LQGHEWHGQHVV�LV�QRW�LPSDLUHG��LQWHUHVW�

FRQWLQXHV�WR�UXQ��FRQGLWLRQV�RI�UHGHPSWLRQ�DUH�QRW�PRGLILHG��DQG�PRUWJDJHH¶V�ULJKW�WR�REWDLQ�

GHILFLHQF\�MXGJPHQW�LV�QRW�GLPLQLVKHG���

+HUH����������GRHV�QRW�SHUPDQHQWO\�RU�LUUHYRFDEO\�SUHYHQW�FUHGLWRUV�IURP�YLQGLFDWLQJ�DQ\�

VXEVWDQWLYH�ULJKWV����6HFWLRQ��������OLNH����������LV�WHPSRUDU\��ODVWLQJ�RQO\�IRU�QLQHW\�GD\V�DW�

PRVW���&I��%ODLVGHOO������8�6��DW������XSKROGLQJ�0LQQ��VWDWXWH�LQ�SDUW�EHFDXVH�LW�LV�³WHPSRUDU\�LQ�

RSHUDWLRQ�������OLPLWHG�WR�WKH�H[LJHQF\�ZKLFK�FDOOHG�LW�IRUWK´����$OO�VWDWH�VWDWXWHV�RI�OLPLWDWLRQ�KDYH�

EHHQ�WROOHG��ZLWK�WKH�FRQVHTXHQFH�WKDW�QR�FUHGLWRU�ZLOO�ILQG�LWVHOI�ZLWKRXW�OHJDO�UHFRXUVH�IRU�

�
��$OWKRXJK�WKH�SODLQWLII�EULHIO\�DUJXHV��(&)����DW�����WKDW���������³UHGHILQHV�WKH�

>GLYHUVLW\@�MXULVGLFWLRQ�RI�WKH�IHGHUDO�FRXUWV�´���������SXUSRUWV�WR�GR�QR�VXFK�WKLQJ²FHUWDLQO\�QR�
PRUH�WKDQ�DQ\�RWKHU�VWDWH�ODZ�HQDFWPHQW�WKDW�LQFLGHQWDOO\�DIIHFWV�WKH�DELOLW\�WR�EULQJ�VXLW�LQ�
IHGHUDO�FRXUW�XQGHU����������&I��*XDUDQW\�7UXVW�&R��Y��<RUN������8�6���������������������IHGHUDO�
FRXUW�VLWWLQJ�LQ�GLYHUVLW\�ERXQG�WR�DSSO\�VWDWH�ODZ�VWDWXWH�RI�OLPLWDWLRQV���
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UHFRYHU\�RI�DOOHJHG�GHEWV���&I��6WHZDUW�Y��.DKQ�����8�6�������������������IHGHUDO�OHJLVODWLRQ�WKDW�

WROOHG�VRPH�VWDWXWHV�RI�OLPLWDWLRQ�LQ�YLHZ�RI�&LYLO�:DU�³SURPRWHV�MXVWLFH´����$QG���������GRHV�

QRW�KDOW�WKH�DFFUXDO�RI�LQWHUHVW�RU�DQ\�RWKHU�OLDELOLWLHV�WKDW�D�FRQVXPHU�PD\�LQFXU�E\�YLUWXH�RI�KHU�

DJUHHPHQW�ZLWK�D�FUHGLWRU���7KXV��WKH�HIIHFW�RI���������LV�PHUHO\�WR�GHOD\�D�FUHGLWRU¶V�GD\�LQ�

FRXUW��ZKLOH�WHPSRUDULO\�SURWHFWLQJ�FRQVXPHUV�IURP�D�PHWKRG�RI�GHEW�FROOHFWLRQ�WKDW�LV�XQLTXHO\�

WKUHDWHQLQJ�XQGHU�WKH�FLUFXPVWDQFHV�RI�WKH�SDQGHPLF��

6HFWLRQ�������LV�QRW�WKH�RQO\�HQDFWPHQW�RI�LWV�W\SH�WR�HPHUJH�LQ�UHVSRQVH�WR�WKH�

FRURQDYLUXV�SDQGHPLF���5HFHQW�IHGHUDO�OHJLVODWLRQ�LPSRVHV�D����GD\�PRUDWRULXP�RQ�WKH�LQLWLDWLRQ�

RI�MXGLFLDO��DQG�QRQ�MXGLFLDO��IRUHFORVXUH�SURFHHGLQJV�DJDLQVW�D�IHGHUDOO\�EDFNHG�PRUWJDJH�ORDQ���

&RURQDYLUXV�$LG��5HOLHI��DQG�(FRQRPLF�6HFXULW\�$FW��³&$5(6´��$FW��3�/���������������6WDW��

������������F������0DU��������������7KH�VDPH�OHJLVODWLRQ�LPSRVHV�D�����GD\�PRUDWRULXP�RQ�WKH�

ILOLQJ�RI�HYLFWLRQ�DFWLRQV�ZKHUH�WKH�OHDVHG�SURSHUW\�SDUWLFLSDWHV�LQ�D�VSHFLILHG�IHGHUDO�SURJUDP�RU�

KDV�D�IHGHUDOO\�EDFNHG�PRUWJDJH�ORDQ���,G��DW��������E�������$QG�0DVVDFKXVHWWV�DQG�VHYHUDO�RWKHU�

VWDWHV�KDYH�HLWKHU�HQDFWHG�FRPSDUDEOH�OHJLVODWLRQ��RU�KDYH�GHFUHHG�D�PRUDWRULXP�RQ�HYLFWLRQ�

DQG�RU�IRUHFORVXUH�SURFHHGLQJV�E\�JXEHUQDWRULDO�RUGHU���6HH��H�J���0DVV��6W��������F����������E��

�$SU�������������SURKLELWLQJ�FRXUWV�IURP�DFFHSWLQJ�ZULWV��VXPPRQV��RU�FRPSODLQWV�IRU�FHUWDLQ�

VXPPDU\�SURFHVV�HYLFWLRQV�IRU�QH[W�����GD\V�RU�XQWLO����GD\V�DIWHU�HQG�RI�GHFODUHG�HPHUJHQF\���

$ODVND�6WDW��������F������������$SU������������³VXVSHQG>LQJ@´�VWDWXWRU\�FDXVHV�RI�DFWLRQ�IRU�

HYLFWLRQ�IRU�QRQSD\PHQW�RI�UHQW�WKURXJK�-XQH����RU�XQWLO�HQG�RI�GHFODUHG�HPHUJHQF\���VHH�

JHQHUDOO\�1DWLRQDO�&RQVXPHU�/DZ�&HQWHU��³0DMRU�&RQVXPHU�3URWHFWLRQV�$QQRXQFHG�LQ�

5HVSRQVH�WR�&29,'���´��$SU���������������

�
���KWWSV���OLEUDU\�QFOF�RUJ�PDMRU�FRQVXPHU�SURWHFWLRQV�DQQRXQFHG�UHVSRQVH�FRYLG�����
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,9�� 7KH�3ODLQWLII�,V�1RW�/LNHO\�WR�6XFFHHG�RQ�,WV�&ODLP�WKDW�WKH�5HJXODWLRQ�9LRODWHV�WKH�
)HGHUDO�'XH�3URFHVV�&ODXVH��

7KH�SODLQWLII�DUJXHV��(&)����DW��������WKDW�WKH�5HJXODWLRQ�YLRODWHV�IHGHUDO�GXH�SURFHVV�

EHFDXVH�LW�DOOHJHGO\�ZHQW�LQWR�HIIHFW�RQ�0DUFK�����RQH�GD\�EHIRUH�LW�ZDV�SXEOLFO\�DQQRXQFHG�E\�D�

QHZV�UHOHDVH���%ODPLQJ�WKH�³ODFN�RI�>D@�QRWLFH�DQG�FRPPHQW�SHULRG�´�WKH�SODLQWLII�DUJXHV�WKDW�WKH�

5HJXODWLRQ�H[SRVHG�LWV�PHPEHUV�WR�OLDELOLW\�HYHQ�WKRXJK�WKH\�PD\�QRW�KDYH�EHHQ�DZDUH�RI�LW����

7KH�SODLQWLII¶V�DUJXPHQW�IDLOV�EHFDXVH��DOWKRXJK�WKH�5HJXODWLRQ�ZDV�LVVXHG�RQ�0DUFK�����

LWV�VXEVWDQWLYH�SRUWLRQV�GLG�QRW�WDNH�HIIHFW�XQWLO�0DUFK������6HH�����&�0�5�����������GHILQLQJ 

³6WDWH�RI�(PHUJHQF\�3HULRG´�WR�PHDQ�³RQH�EXVLQHVV�GD\�IROORZLQJ�0DUFK���������´����7R�WKH�

H[WHQW�WKH�SODLQWLII�LV�DUJXLQJ�WKDW�LW�ZDV�HQWLWOHG�WR�D�QRWLFH�DQG�FRPPHQW�SHULRG��LW�LV�ORQJ�

HVWDEOLVKHG�WKDW�GXH�SURFHVV�LPSRVHV�QR�VXFK�UHTXLUHPHQW�RQ�OHJLVODWLYH�W\SH�UXOHV�RI�SURVSHFWLYH�

DSSOLFDWLRQ���(�J���%L�0HWDOOLF�,QYHVWPHQW�&R��Y��6WDWH�%G��RI�(TXDOL]DWLRQ������8�6��������������

��������VHH�DOVR�0DVV��*�/��F����$�������QRWLFH�DQG�FRPPHQW�QRW�UHTXLUHG�XQOHVV�HPHUJHQF\�

UHJXODWLRQ�H[WHQGV�EH\RQG����GD\V�IURP�HIIHFWLYH�GDWH����$QG�WKH�SODLQWLII�GRHV�QRW�LGHQWLI\�DQ\�

FUHGLWRU�RU�GHEW�FROOHFWRU�WKDW�H[SHULHQFHG�DQ\�FRQIXVLRQ�DERXW�WKH�5HJXODWLRQ¶V�HIIHFWLYHQHVV��

QRU�GRHV�LW�LGHQWLI\�DQ\�DFWXDO�RU�WKUHDWHQHG�HQIRUFHPHQW�RI�WKH�5HJXODWLRQ�EDVHG�RQ�DFWLRQV�

WDNHQ�RQ�0DUFK�����

9�� 7KH�3ODLQWLII�,V�1RW�/LNHO\�WR�6XFFHHG�RQ�,WV�&ODLP�WKDW�WKH�5HJXODWLRQ�9LRODWHV�WKH�
)HGHUDO�(TXDO�3URWHFWLRQ�&ODXVH��

$OWKRXJK�WKH�SODLQWLII�SXUSRUWV�WR�DUJXH��(&)����DW��������WKDW�WKH�5HJXODWLRQ�YLRODWHV�

IHGHUDO�HTXDO�SURWHFWLRQ��LW�QHYHU�LGHQWLILHV�D�FODVV�WKDW�WKH�5HJXODWLRQ�VLQJOHV�RXW��OHW�DORQH�RQH�

EDVHG�RQ�D�VXVSHFW�FODVVLILFDWLRQ���$V�VXFK��DQ\�GLVWLQFWLRQV�GUDZQ�E\�WKH�5HJXODWLRQ�DUH�VXEMHFW�

WR�UDWLRQDO�EDVLV�UHYLHZ��ZKLFK�VHHNV�RQO\�³VRPH�UHDVRQDEO\�FRQFHLYDEOH�VHW�RI�IDFWV�WKDW�FRXOG�

HVWDEOLVK�D�UDWLRQDO�UHODWLRQVKLS�EHWZHHQ�FKDOOHQJHG�ODZ>@�DQG�WKH�JRYHUQPHQW¶V�OHJLWLPDWH�HQGV�´��
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.LWWHU\�0RWRUF\FOH��,QF��Y��5RZH������)��G����������VW�&LU����������7R�WKH�H[WHQW�WKH�SODLQWLII�LV�

FULWLFL]LQJ�WKH�5HJXODWLRQ¶V�VLQJOLQJ�RXW�RI�FUHGLWRUV�DQG�GHEW�FROOHFWRUV�IURP�RWKHU�FRPPHUFLDO�

DFWRUV��WKDW�GLVWLQFWLRQ�LV�OLNHO\�WR�VDWLVI\�UDWLRQDO�EDVLV�UHYLHZ�EDVHG�RQ�WKH�JRYHUQPHQWDO�

SXUSRVHV�GHVFULEHG�DW�SDJHV�������DERYH���7R�WKH�H[WHQW�WKH�SODLQWLII�LV�FULWLFL]LQJ�WKH�

5HJXODWLRQ¶V�GLVWLQFWLRQ�EHWZHHQ�ILUVW�SDUW\�FUHGLWRUV�DQG�GHEW�FROOHFWRUV��WKDW�GLVWLQFWLRQ�LV�OLNHO\�

WR�VDWLVI\�UDWLRQDO�EDVLV�UHYLHZ�EDVHG�RQ�WKH�GRFXPHQWHG�GLIIHUHQFHV�EHWZHHQ�WKRVH�WZR�W\SHV�RI�

FUHGLWRUV���6HH�:HLQVWHLQ�$II��������6��5HS��1R����������

9,�� 7KH�3ODLQWLII�+DV�1RW�'HPRQVWUDWHG�DQ�(QWLWOHPHQW�WR�D�3UHOLPLQDU\�,QMXQFWLRQ�
8QGHU�WKH�5HPDLQLQJ�)DFWRUV��

%HFDXVH�DQ�LQDELOLW\�WR�GHPRQVWUDWH�D�OLNHOLKRRG�RI�VXFFHVV�RQ�WKH�PHULWV�LV�³IDWDO´�WR�D�

UHTXHVW�IRU�SUHOLPLQDU\�LQMXQFWLYH�UHOLHI��WKLV�&RXUW�QHHG�QRW�QHFHVVDULO\�FRQVLGHU�WKH�UHPDLQLQJ�

IDFWRUV���$UERUMHW������)��G�DW�������%XW��HYHQ�LI�WKLV�&RXUW�ILQGV�WKDW�WKH�SODLQWLII�KDV�

GHPRQVWUDWHG�D�OLNHOLKRRG�RI�VXFFHVV�RQ�DQ\�RI�LWV�FODLPV��WKH�SODLQWLII�FDQ�VKRZ�QHLWKHU�

LUUHSDUDEOH�KDUP�QRU�DQ\�SXEOLF�LQWHUHVW�VXIILFLHQW�WR�ZDUUDQW�LQMXQFWLYH�UHOLHI��

7KH�SODLQWLII�ILUVW�DUJXHV��(&)����DW�����WKDW�WKH�ORVV�RI�LWV�IUHH�VSHHFK�ULJKWV�FRQVWLWXWHV�

LUUHSDUDEOH�KDUP���7R�WKH�H[WHQW�WKH�SODLQWLII�KDV�GHPRQVWUDWHG�D�OLNHOLKRRG�RI�VXFFHVV�RQ�WKH�

PHULWV�RI�LWV�IUHH�VSHHFK�FKDOOHQJH�WR����������WKLV�LV�DQ�DFFXUDWH�VWDWHPHQW�RI�WKH�ODZ���6HH�

$VRFLDFLRQ�GH�(GXFDFLRQ�3ULYDGD�GH�3�5���,QF��Y��*DUFLD�3DGLOOD������)��G���������VW�&LU����������

%XW�WKDW�GRHV�QRW�FRPSHO�WKLV�&RXUW�WR�DFFRUG�JUHDW�ZHLJKW�WR�WKDW�IDFWRU���6HH�7UDF\�5LIOH�	�

3LVWRO�//&�Y��+DUULV������)��6XSS���G�������������(�'��&DO���������DOWKRXJK�SODLQWLII�ZDV�OLNHO\�

WR�VXFFHHG�LQ�FKDOOHQJH�WR�VWDWXWH�SURKLELWLQJ�FHUWDLQ�PHWKRGV�RI�DGYHUWLVLQJ�JXQ�VDOHV��KDUP�

RFFDVLRQHG�E\�ORVV�RI�VXFK�IUHH�VSHHFK�ULJKWV�ZDV�HQWLWOHG�WR�RQO\�³PLQLPDO�ZHLJKW´�EDVHG�RQ�

SODLQWLII¶V�DELOLW\�WR�XWLOL]H�DOWHUQDWLYH�PHWKRGV�RI�DGYHUWLVLQJ��GHQ\LQJ�LQMXQFWLRQ�EDVHG�RQ�

EDODQFH�RI�HTXLWLHV�DQG�SXEOLF�LQWHUHVW���DII¶G������)��$SS¶[�������WK�&LU���������
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7KH�SODLQWLII�DOVR�DUJXHV��(&)����DW��������WKDW�WKH�5HJXODWLRQ�LV�³LQIOLFWLQJ�SHUPDQHQW�

ILQDQFLDO�KDUP�RQ�>LWV@�PHPEHUV�´��%XW�PRQHWDU\�GDPDJHV�DORQH�GR�QRW�FRQVWLWXWH�LUUHSDUDEOH�

KDUP��DW�OHDVW�VR�ORQJ�DV�WKH�YHU\�H[LVWHQFH�RI�WKH�PRYDQW¶V�EXVLQHVV�LV�QRW�WKUHDWHQHG���9DTXHULD�

7UHV�0RQMLWDV��,QF��Y��,UL]DUU\������)��G������������VW�&LU����������+HUH��WKH�DIILGDYLWV�RI�VRPH�RI�

WKH�SODLQWLII¶V�PHPEHUV�VKRZ�WKDW�UHYHQXHV�DUH�GRZQ���7HUUDVL�$II�������*RQVDOYHV�$II�������$II��

RI�*OHQQ�0LVLSK��(&)�������������������%XW�WKH\�GR�QRW�VKRZ�WKDW�WKRVH�ORVW�UHYHQXHV�DUH�

DWWULEXWDEOH�WR�WKH�5HJXODWLRQ��QRU�GR�WKH\�GHWDLO�WKH�DIILDQWV¶�H[SHQVHV��RU�KRZ�WKRVH�H[SHQVHV�

FDQQRW�EH�WHPSRUDULO\�GHFUHDVHG��VR�DV�WR�VKRZ�WKDW�DQ�DIILDQW¶V�IDLOXUH�LV�LPPLQHQW���7R�WKH�

FRQWUDU\��WKH�SODLQWLII¶V�HYLGHQFH�UHYHDOV�WKDW�GHEW�FROOHFWRUV�DUH�FRQWLQXLQJ�WR�GR�EXVLQHVV��DQG�

FRQWLQXLQJ�WR�UHFHLYH�UHYHQXHV��DOEHLW�WKURXJK�RWKHU�SHUPLVVLEOH�PHDQV�VXFK�DV�SRVWDO�PDLO���

*RQVDOYHV�$II�������0LVLSK�$II�������������,Q�DOO�HYHQWV��WKH�WHPSRUDU\�GXUDWLRQ�RI�WKH�5HJXODWLRQ�

VXJJHVWV�WKDW�QR�GHEW�FROOHFWRU�LV�OLNHO\�WR�KDYH�WR�FORVH�LWV�GRRUV�EHIRUH�WKH�5HJXODWLRQ�ODSVHV��

)LQDOO\��WKH�JRYHUQPHQWDO�SXUSRVHV�GHVFULEHG�DW�SDJHV�������DERYH�GHPRQVWUDWH�WKDW�

XQLQWHUUXSWHG�HQIRUFHPHQW�RI�WKH�5HJXODWLRQ�LV�HPSKDWLFDOO\�LQ�WKH�SXEOLF�LQWHUHVW��

&21&/86,21�

)RU�DOO�RI�WKH�IRUHJRLQJ�UHDVRQV��WKLV�&RXUW�VKRXOG�GHQ\�DQ\�HTXLWDEOH�UHOLHI��

5HVSHFWIXOO\�VXEPLWWHG��
0$85$�+($/(<�
$77251(<�*(1(5$/�
�
%\�KHU�DWWRUQH\V��
    

$SULO����������� � � � ������ �������/s/ Eric A. Haskell             . 
-HQQLIHU�(��*UHDQH\��%%2�1R���������
(ULF�$��+DVNHOO��%%2�1R���������
$VVLVWDQW�$WWRUQH\V�*HQHUDO�
2QH�$VKEXUWRQ�3ODFH�
%RVWRQ��0DVV���������
���������������
HULF�KDVNHOO#PDVV�JRY�
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&(57,),&$7(�2)�6(59,&(�
�

,�FHUWLI\�WKDW�D�WUXH�FRS\�RI�WKLV�GRFXPHQW�ZLOO�EH�VHQW�HOHFWURQLFDOO\�E\�WKH�(&)�V\VWHP�
WR�DWWRUQH\V�RI�UHFRUG�LGHQWLILHG�RQ�WKH�1RWLFH�RI�(OHFWURQLF�)LOLQJ��

�
   /s/ Eric A. Haskell 
BBBBBBBBBBBBBBBBBBBBBBBB�

$SULO���������� �����������(ULF�$��+DVNHOO�
��$VVLVWDQW�$WWRUQH\�*HQHUDO�
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