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UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

AUDREY FOBER, on behalf of herself No. 16-56220
and all others similarly situated,

Plaintif-Appellant, D.C. No.
8:15-cv-01673-
V. CJC-DFM
MANAGEMENT AND TECHNOLOGY
CONSULTANTS, LLC; DOES, 1 OPINION
through 10, inclusive,
Defendants-Appellees.

Appeal from the United States District Court
for the Central District of California
Cormac J. Carney, District Judge, Presiding

Argued and Submitted February 8, 2018
Pasadena, California

Filed March 29, 2018

Before: Susan P. Graber and Andrew D. Hurwitz, Circuit
Judges, and Algenon L. Marbley,” District Judge.

Opinion by Judge Graber

“ The Honorable Algenon L. Marbley, United States District Judge for
the Southern District of Ohio, sitting by designation.
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2 FOBER V. MTC

SUMMARY"™

Telephone Consumer Protection Act

Affirming the district court’s summary judgment in favor
of the defendant in an action under the Telephone Consumer
Protection Act, the panel held that the plaintiff consented to
receive quality assurance calls when she signed a health
insurance enrollment form.

COUNSEL

Adrian Bacon (argued) and Todd M. Friedman, Law Offices
of Todd M. Friedman, Woodland Hills, California, for
Plaintiff-Appellant.

Harrison Maxwell Brown (argued), Yosef Mahmood, and
Ana Tagvoryan, Blank Rome LLP, Los Angeles, California,
for Defendant-Appellee.

“* This summary constitutes no part of the opinion of the court. It has
been prepared by court staff for the convenience of the reader.
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OPINION
GRABER, Circuit Judge:

In a putative class action complaint, Plaintiff Audrey
Fober alleged that Defendant Management and Technology
Consultants, LLC (“MTC”) violated the Telephone Consumer
Protection Actof 1991 (“TCPA™),47 U.S.C. § 227, by calling
her repeatedly through an automatic telephone dialing system.
The district court entered summary judgment for MTC on the
ground that Plaintiff had consented to the calls. We affirm.

FACTUAL AND PROCEDURAL HISTORY

The following facts are undisputed. At all relevant times,
Plaintiff was a member of the Health Net of California, Inc.
(“Health Net”) insurance plan. Upon enrolling in that plan,
Plaintiff completed and signed an “Enrollment and Change
Form for Small Business Group” (“Enrollment Form”).
Plaintiff provided her phone number on the Enrollment Form.
In the Enrollment Form, she agreed to the following terms:

THE USE AND DISCLOSURE OF
PROTECTED HEALTH INFORMATION:
I'acknowledge and understand that health care
providers may disclose health information
about me . . . to Health Net Entities . . . .
Health Net Entities . . . may disclose this
information for purposes of treatment,
payment and health plan operations,
including but not limited to, utilization
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management, quality improvement, disease or
case management programs.

(Emphases added.)

Health Net assigned Plaintiff to a medical group,
Affiliated Doctors of Orange County (“ADOC”), and selected
Dr. Barry Schwartz, a member of ADOC, to serve as her
primary care physician. ADOC and Regal Medical Group
(“Regal”) are affiliated medical groups of the Heritage
Provider Network. The Heritage Provider Network has a
contract with MTC, under which MTC conducts patient
satisfaction surveys and quality-of-care analysis regarding the
Heritage Provider Network’s affiliated medical groups,
including ADOC. Regal manages that enterprise on behalf of
ADOC.

Plaintiff visited Dr. Schwartz’ office twice. During her
first visit, Plaintiff completed a Patient Registration Form
(“Intake Form™) and, once again, provided her phone number.
After each of Plaintiff’s visits, Regal gave MTC Plaintiff’s
name, contact information, treating physician’s name, and
date of office visit so that MTC could conduct quality
assurance survey calls. Regal received Plaintiff’s contact
information directly from Health Net before passing that
information to MTC. MTC called Plaintiff several times to
ask about the quality of her experience with Dr. Schwartz.

Plaintiff then brought this action, alleging that MTC had
violated the TCPA by calling her. MTC moved for summary
judgment on the ground that Plaintiff had given “prior
express consent,” 47 U.S.C. § 227(b)(1), to being called. The
district court granted the motion, holding that Plaintiff
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consented to the calls when she submitted the Enrollment
Form. Plaintiff timely appeals.

DISCUSSION'

The TCPA prohibits “any person within the United
States” from using an “automatic telephone dialing system or
an artificial or prerecorded voice” to call a phone number
assigned to a “cellular telephone service.” 47 U.S.C.
§ 227(b)(1). But the statute excepts calls made with the
recipient’s “prior express consent.” Id. The only issue before
us is whether Plaintiff gave “prior express consent” to

receiving MTC’s calls.

We hold that Plaintiff, by completing and submitting the
Enrollment Form, gave “prior express consent” to the calls at
issue. We therefore need not and do not opine on the effect
of the Intake Form.

A. Statutory and Regulatory Framework

Congress enacted the TCPA to protect the interests of
telephone users by placing restrictions on ‘“unsolicited,
automated telephone calls.” Satterfield v. Simon & Schuster,
Inc., 569 F.3d 946, 954 (9th Cir. 2009) (quoting S. Rep. No.
102-178, at 1 (1991)). That is, the statute aims to curb a
particular type of uninvited call. As aresult, the statute omits
from its ambit those calls that a person agrees to receive. /d.

The TCPA grants the Federal Communications
Commission (“FCC”) authority to implement its requirements

! We review de novo an order granting summary judgment. Metro.
Life Ins. Co. v. Parker, 436 F.3d 1109, 1113 (9th Cir. 2006).
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by prescribing rules and regulations. 47 U.S.C. § 227(b)(2).2
The FCC has long interpreted the TCPA to embody the
principle that “persons who knowingly release their phone
numbers have in effect given their invitation or permission to
be called at the number which they have given, absent
instructions to the contrary.” [In re Rules & Regulations
Implementing the Tel. Consumer Prot. Act of 1991, 7 F.C.C.
Rcd. 8752, 8769 (1992). Thatis, in the FCC’s view, the very
act of turning over one’s phone number demonstrates a
willingness to be called about certain things, barring
instructions to the contrary. /d.

Merely providing a phone number, however, does not
evince a willingness to be called for any reason. Van Patten
v. Vertical Fitness Grp., LLC, 847 F.3d 1037, 1045—-46 (9th
Cir. 2017). Thus, “FCC orders and rulings show that . . .
transactional context matters in determining the scope of a
consumer’s consent to contact.” Id. at 1046. To fall within
the “prior express consent” exception, a call must relate to the
reason why the called party provided his or her phone number
in the first place. Id.

Importantly, though, the TCPA does not require any one
method for obtaining “prior express consent.” [In re
GroupMe, Inc./Skype Commc’ns, 29 F.C.C. Rcd. 3442, 3444
(2014). Accordingly, as the Eleventh Circuit has explained,
the analysis under the FCC’s rulings turns on whether the
called party granted permission to be called concerning a

2 We presume the validity of the relevant FCC rules and regulations.
See US W. Commc ’ns, Inc. v. Jennings, 304 F.3d 950, 958 n.2 (9th Cir.
2002) (noting that “[p]roperly promulgated FCC regulations currently in
effect must be presumed valid” for purposes of a case not brought
pursuant to the Hobbs Act).
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particular topic and not on sow the calling party received the
number. Mais v. Gulf Coast Collection Bureau, Inc.,
768 F.3d 1110, 1123-24 (11th Cir. 2014). Thus, a party that
receives an individual’s phone number indirectly may
nevertheless have consent to call that individual. /d.

As an example, a person can consent to calls from a
creditor by affirmatively giving an “intermediary” (for
example, a hospital) permission to transfer her number to the
creditor for billing purposes. Id. at 1124. An intermediary
cannot, however, convey consent that has not been obtained;
in every case, “the scope of consent must be determined upon
the facts of [the] situation [in which the person gave
consent].” In re Rules & Regulations Implementing the Tel.
Consumer Prot. Act of 1991, 30 F.C.C. Red. 7961, 7990
(2015).

B. The Enrollment Form

On the Enrollment Form, Plaintiff provided her phone
number and agreed that Health Net could disclose her
information “for purposes of treatment, payment and health
plan operations, including but not limited to, utilization
management, quality improvement, disease or case
management programs.” (Emphasis added.) That is exactly
what happened. Health Net, albeit through an intermediary,
provided MTC with Plaintiff’s phone number. MTC then
called Plaintiff for a purpose expressly described in the
Enrollment Form—i.e., assessing the quality of Plaintiff’s
healthcare.

The key in determining whether a consumer has granted
“prior express consent” to a particular call is the nature of the
call. Van Patten, 847 F.3d at 1045-46. In completing the
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Enrollment Form, Plaintiff agreed to receive calls meant to
improve the quality of her health plan. The calls that Plaintiff
ultimately received—calls to assess her satisfaction with Dr.
Schwartz’ services—were undoubtedly made with the
purpose of improving the quality of Plaintiff’s care. We thus
conclude that the calls, at least in terms of substance, fell
within the scope of the consent that Plaintiff gave.

Plaintiff argues, though, that her consent extended only to
calls concerning the quality of Health Net’s services and not
to calls concerning the quality of Dr. Schwartz’ services. We
disagree because the text in the Enrollment Form sweeps
broadly.? Plaintiff authorized calls pertaining to the operation
of her health plan and, relatedly, to the quality of her health
plan. The calls at issue were intended to measure whether
Plaintiff’s experience with a doctor that Health Net assigned
Plaintiff through her health plan was satisfactory. It takes
little imagination to see how that feedback might assist in
improving the quality of Plaintiff’s health plan generally.

Further, it does not matter that MTC, rather than Health
Net itself, ultimately placed the calls. As the Sixth Circuit
has explained, “[tlhe FCC’s rulings in this area make no
distinction between directly providing one’s cell phone
number . . . and taking steps to make that number available
through other methods, like consenting to disclose that
number to other entities for certain purposes.” Baisden v.
Credit Adjustments, Inc., 813 F.3d 338, 346 (6th Cir. 2016).
Plaintiff “took steps” to make her number available to MTC.
True, Plaintiff could not have known the identity of the

3 Contrary to Plaintiff’s assertions, the Enrollment Form’s text is not
ambiguous. Rather, the text is broad. Breadth alone does not equal
ambiguity.
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specific entity that would ultimately call her. But when
Plaintiff authorized Health Net to disclose her phone number
for certain purposes, she necessarily authorized someone
other than Health Net to make calls for those purposes.
Specifically, she authorized calls from entities to which
Health Net disclosed her information.* MTC falls within that
category.

Plaintiff argues that the calls at issue nevertheless fall
outside the “prior express consent” exception because MTC
has not demonstrated that it called Plaintiff on Health Net’s
behalf. There is no statutory or logical basis for imposing
such arequirement. The TCPA aims to curb a particular kind
of call: a call that a person does not expect to receive. So the
statute’s applicability turns entirely on what conduct the
called party authorized. Of course, as a theoretical matter,
Plaintiff could have authorized only calls made on Health
Net’s behalf. But that is not what happened. Instead,
Plaintiff authorized callers to whom Health Net disclosed her
information to make a particular type of call—one relating to
the quality of Plaintiff’s healthcare. MTC falls within the
group of permissible callers, and the calls that it placed were
of the kind that Plaintiff agreed to receive.

The facts of Baisden provide a useful analogy. There, the
plaintiff authorized a hospital to “use her health information
for a range of purposes including billing and collecting
money[]” and to “release her health information to such
employees . . . as are necessary for these purposes.” Id. at

4 Plaintiff’s argument that the Enrollment Form provides for the
disclosure of information only to Health Net Entities, the SafeGuard
Entities, or Fidelity Entities is unavailing. The Enrollment Form goes on
to say that those entities may further disclose Plaintiff’s information.
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346 (alterations omitted). The Sixth Circuit explained that
such consent permitted the hospital to give the plaintiff’s
information to its anesthesiology provider for purposes of
debt collection and further permitted the anesthesiology
provider to pass the plaintiff’s information on to its debt
collector. Id. at 347. The decision did not turn on whether
the debt collector called the plaintiff on the hospital’s behalf,
or even on whether the debt collector knew that the plaintiff
had authorized certain calls. Rather, the dispositive factor
was—as it is in every case concerning “prior express
consent”—the scope of contact that the plaintiff authorized.
Baisden’s reasoning applies persuasively here. Just as the
Baisden plaintiff, through her hospital, granted the debt
collector permission to call her about her debts, Plaintiff,
through Health Net, granted MTC the right to call her about
the quality of care that she received.

Our decision in Satterfield is not to the contrary. In fact,
it supports our conclusion. In Satterfield, the plaintiff
consented to calls from a particular entity and its “affiliates,”
but the defendant, Simon & Schuster, was neither that entity
nor one of its affiliates. 569 F.3d at 954-55. This case
differs in that Plaintiff’s consent contained no such limitation.
To the contrary, Plaintiff granted Health Net broad authority
to disclose her information for certain purposes, of which
quality assurance was one. We hold that Plaintiff, by
completing and submitting the Enrollment Form, gave “prior
express consent” to receiving the calls at issue.

AFFIRMED.
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United States Court of Appeals for the Ninth Circuit

Office of the Clerk
95 Seventh Street
San Francisco, CA 94103

Information Regarding Judgment and Post-Judgment Proceedings

Judgment
. This Court has filed and entered the attached judgment in your case.
Fed. R. App. P. 36. Please note the filed date on the attached
decision because all of the dates described below run from that date,
not from the date you receive this notice.

Mandate (Fed. R. App. P. 41; 9th Cir.R. 41-1 & -2)

. The mandate will issue 7 days after the expiration of the time for
filing a petition for rehearing or 7 days from the denial of a petition
for rehearing, unless the Court directs otherwise. To file a motion to
stay the mandate, file it electronically via the appellate ECF system
or, if you are a pro se litigant or an attorney with an exemption from
using appellate ECF, file one original motion on paper.

Petition for Panel Rehearing (Fed. R. App. P. 40; 9th Cir. R. 40-1)
Petition for Rehearing En Banc (Fed. R. App. P. 35; 9th Cir. R. 35-1 to -3)

(1) A. Purpose (Panel Rehearing):
. A party should seek panel rehearing only if one or more of the following
grounds exist:
> A material point of fact or law was overlooked in the decision;
> A change in the law occurred after the case was submitted which
appears to have been overlooked by the panel; or
> An apparent conflict with another decision of the Court was not
addressed in the opinion.
. Do not file a petition for panel rehearing merely to reargue the case.

B.  Purpose (Rehearing En Banc)

. A party should seek en banc rehearing only if one or more of the following
grounds exist:

Post Judgment Form - Rev. 08/2013 1
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> Consideration by the full Court is necessary to secure or maintain

uniformity of the Court’s decisions; or

The proceeding involves a question of exceptional importance; or

> The opinion directly conflicts with an existing opinion by another
court of appeals or the Supreme Court and substantially affects a
rule of national application in which there is an overriding need for
national uniformity.

v

(2) Deadlines for Filing:

. A petition for rehearing may be filed within 14 days after entry of
judgment. Fed. R. App. P. 40(a)(1).

. If the United States or an agency or officer thereof is a party in a civil case,
the time for filing a petition for rehearing is 45 days after entry of judgment.
Fed. R. App. P. 40(a)(2).

. If the mandate has issued, the petition for rehearing should be
accompanied by a motion to recall the mandate.

. See Advisory Note to 9th Cir. R. 40-1 (petitions must be received on the
due date).

. An order to publish a previously unpublished memorandum disposition
extends the time to file a petition for rehearing to 14 days after the date of
the order of publication or, in all civil cases in which the United States or an
agency or officer thereof is a party, 45 days after the date of the order of
publication. 9th Cir. R. 40-2.

(3) Statement of Counsel
. A petition should contain an introduction stating that, in counsel’s
judgment, one or more of the situations described in the “purpose” section
above exist. The points to be raised must be stated clearly.

(4) Form & Number of Copies (9th Cir. R. 40-1; Fed. R. App. P. 32(c)(2))
. The petition shall not exceed 15 pages unless it complies with the
alternative length limitations of 4,200 words or 390 lines of text.
. The petition must be accompanied by a copy of the panel’s decision being

challenged.

. An answer, when ordered by the Court, shall comply with the same length
limitations as the petition.

. If a pro se litigant elects to file a form brief pursuant to Circuit Rule 28-1, a

petition for panel rehearing or for rehearing en banc need not comply with
Fed. R. App. P. 32.

Post Judgment Form - Rev. 08/2013 2
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. The petition or answer must be accompanied by a Certificate of Compliance

found at Form 11, available on our website at www.ca9.uscourts.gov under
Forms.

. You may file a petition electronically via the appellate ECF system. No paper copies are
required unless the Court orders otherwise. If you are a pro se litigant or an attorney
exempted from using the appellate ECF system, file one original petition on paper. No
additional paper copies are required unless the Court orders otherwise.

Bill of Costs (Fed. R. App. P. 39, 9th Cir. R. 39-1)
. The Bill of Costs must be filed within 14 days after entry of judgment.
. See Form 10 for additional information, available on our website at
www.ca9.uscourts.gov under Forms.

Attorneys Fees
. Ninth Circuit Rule 39-1 describes the content and due dates for attorneys fees
applications.
. All relevant forms are available on our website at www.ca9.uscourts.gov under Forms
or by telephoning (415) 355-7806.

Petition for a Writ of Certiorari
. Please refer to the Rules of the United States Supreme Court at
www.supremecourt.gov

Counsel Listing in Published Opinions
. Please check counsel listing on the attached decision.
. If there are any errors in a published opinion, please send a letter in writing
within 10 days to:
> Thomson Reuters; 610 Opperman Drive; PO Box 64526; Eagan, MN 55123
(Attn: Jean Green, Senior Publications Coordinator);
» and electronically file a copy of the letter via the appellate ECF system by using
“File Correspondence to Court,” or if you are an attorney exempted from using
the appellate ECF system, mail the Court one copy of the letter.

Post Judgment Form - Rev. 08/2013 3
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United States Court of Appeals for the Ninth Circuit

BILL OF COSTS

This form is available as a fillable version at:
http://cdn.ca9.uscourts.gov/datastore/uploads/forms/Form%2010%20-%20Bill%200f%20Costs.pdf.

Note: If you wish to file a bill of costs, it MUST be submitted on this form and filed, with the clerk, with proof of
service, within 14 days of the date of entry of judgment, and in accordance with 9th Circuit Rule 39-1. A
late bill of costs must be accompanied by a motion showing good cause. Please refer to FRAP 39, 28
U.S.C. § 1920, and 9th Circuit Rule 39-1 when preparing your bill of costs.

V. 9th Cir. No.

The Clerk is requested to tax the following costs against:

Cost Taxable
under FRAP 39, REQUESTED ALLOWED
28 U.S.C. § 1920, (Each Column Must Be Completed) (To Be Completed by the Clerk)
9th Cir. R. 39-1
No.of | Pagesper | Cost per TOTAL No. of | Pages per | Cost per TOTAL
Docs. Doc. Page* COST Docs. Doc. Page* COST
Excerpt of Record $ $ $ $
Opening Brief $ $ $ $
Answering Brief $ $ $ $
Reply Brief $ $ $ $
Other** $ $ $ $
TOTAL: |$ TOTAL: |$

* Costs per page: May not exceed .10 or actual cost, whichever is less. 9th Circuit Rule 39-1.

** Other: Any other requests must be accompanied by a statement explaining why the item(s) should be taxed
pursuant to 9th Circuit Rule 39-1. Additional items without such supporting statements will not be
considered.

Attorneys' fees cannot be requested on this form.
Continue to next page
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l, , Swear under penalty of perjury that the services for which costs are taxed
were actually and necessarily performed, and that the requested costs were actually expended as listed.

Signature

("s/" plus attorney's name if submitted electronically)

Date

Name of Counsel:

Attorney for:

(To Be Completed by the Clerk)

Date Costs are taxed in the amount of $

Clerk of Court

By: , Deputy Clerk




	16-56220
	43 Opinion - 03/29/2018, p.1
	43 Post Judgment Form - 03/29/2018, p.11
	United States Court of Appeals for the Ninth Circuit
	Information Regarding Judgment and Post-Judgment Proceedings Judgment
	Mandate (Fed. R. App. P. 41; 9th Cir. R. 41-1 & -2)
	Petition for Panel Rehearing (Fed. R. App. P. 40; 9th Cir. R. 40-1) Petition for Rehearing En Banc (Fed. R. App. P. 35; 9th Cir. R. 35-1 to -3)
	B. Purpose (Rehearing En Banc)
	(2) Deadlines for Filing:
	(3) Statement of Counsel
	(4) Form & Number of Copies (9th Cir. R. 40-1; Fed. R. App. P. 32(c)(2))
	Bill of Costs (Fed. R. App. P. 39, 9th Cir. R. 39-1)
	Attorneys Fees
	Petition for a Writ of Certiorari
	Counsel Listing in Published Opinions
	United States Court of Appeals for the Ninth Circuit



